bolitical Baniſhments : >, 
] oo En. 
2 Conſiderations thereon, and in 


what CAs Es pronounc d. 
L The Cas: of Ar TAINDERVõö ſtated, 


EL With an ENQUIRY into the Nature 
EF of BANISHMENTS among the Arbenians 
= and Romans; and wherein the Exoftra- 
ein, or Baniſhment by Vote, practisd 
E by the Former, differs from our Parlia- 
© mentary Sentence. 


| IM. Whether there be more Mzx cy in 
Exile, or Confinement, for L IPP. 


By a TRUE BRITON, 


BLtaMENTS are, as the Times are. Tf a 
ulent Faction prevails, Parliaments are 
Wicked : If the Times be Sober, aud Modeſt, 
ert, and not Biaſs'd, the Parliaments are 
„ Good, and Honourable, and they are good 
nes and Salves, &c. 


See, Judge 7erkins's Treatiſe concerning tho 
 Oppreſſions of the People. 


E LONDON: 
4 ted for A. Moore, near St. Paul s, 1723. 
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PREFACE. 
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F this PAMPHLET 
"0 come out with an 


| = es, 
2 1 
8 | 


SES Expedtation, from 
| ts TiTLE, that it is arm'd on- 
| hwithSatire and Invectives, 
| the Readers, who purchaſe 

with 


vi The PREFACE. 


with that View, may chance to 
be diſappointed. If the Senſe 
of the Nation, and the Senſe | 
of the Miniſtry happen to 
be Two Things in England, | 
it is what, as no private | 
Subject can help, ſo neither | 
ought he, in Prudence, to | 
meddle with. For my oun 
Part, I confeſs, I have ne 
ver harbour d ſuch Sentt- 
ments of the Generoſity and 


Honeſty of Power, as can | 
| tempt me to grow bold at 
the Price of my Safety. Fox | 
num habet in Cornu, longe 
fuge: The Oxe, that car- | 


ries Hay in his Horns, is 
known 


The PREFACE. vii 
known to be troubleſome ; 


and Every Body, but a Fool, 
vill avoid him. 


On the other Hand, as 


Provocation is not th +» i. 
ſineſs of theſe Sheets, ſo net- 


ther is Abuſe, or mean Re- 


flections on the BIS Hop, 


| who 1s a Sufferer. The Ju- 


ſtice of the Nation is fallin 
heavy; and he, who now 
does not ſpare him uith his 


| Tongue, deals unworthily. 


Reſentment, that follows 


the Execution of a Sentence, 


ſhews IIl-nature and Poor- 
nels 


viii The PREFACE. 
nefs of Spirit; beſides which, 
it is a Sort of tactt Confef- 


fron, that the Perſon over. 
iron had Virtues, which 


make us boaſt of his Over- 


throw. 


His: tis ſaid, would. 
not bark at the Moon, did 
She not dart ber Luftre |, 


thro Obſcurity. 


Political 


al 


— — 


Political Baniſhments ; &c. 


ml 1 is an Obſervation, I remember, 
of Clemens Alexandrinus, that 
at one of the ſolemn Feſtivals in 
reece, an Epitaph was ſung 


uon the Death of Python ; but whether it 


was an Hymn in Celebration, or Lamen- 


tation of the Serpent, (ſays he,) I cannot 


rery well determine. I make no other Ap- 
plication of this Paſſage to the Subject I am 
entering upon, for there is no Similitude in 


Circumſtances to ſupport One, than that it 
nill be a Doubt, which will be moſt Yymm d 


n the Hearts of the People, the Downfall 
o the Biſh:p, or the Vigilance of the Mi- 
rftry to which it was owing. The firſt 
ba Subject of rue Concern, the Other may, 


| Plbly, be an Argument for Praiſe. 


B Were 


9, 1 967 bee, ny d Gn, d L „). | 
— Clem. Alex. in Protrept. ad Gentes. 


LO 


[2] 


Were all the —— and Qualif. | 


cations, of this unhappy Prelate to be 
thrown out of the Scale, we could not dif. 
poſſeſs ourſelves of his Ecclefraſtical Chu. 


racer; and there is fo ſtrong an Attach- 


ment in the Minds of the People to the 


Member of that ſacred Order cannot fall 


under the Frowns of a State, without the | 
ſtrongeſt Impreſſions of Pity attending him, | 


and ſome Sentiments of Indignation againſ 
Thoſe, who are Principals, or Accellories, 


in his being queſtion d. For, as a Le. 
ned Doctor of the Church remarks, i | 
has the Awe and Majeſty of Religion eve | 
prevaild among all Nations, that not d. 
ly in Jerſalem, but thro' all other Pans 
of the habitable World, the Prieſts, who | 


aſſiſted at the Altar, and in Divine Cen- 


| monies, were diſtinguiſh'd above other 


Ranks, in a peculiar and extraordinary De- 
ference paid to them: f Or, (if any ar 


diſpos d to quarrel with that Conftructioh «| 


my Author, ) that they ſhould fhine out be- 


yond all other Degrees of Men, in the "_ 


—— 


t Tanta Religionis Na jeſtas apud omnes Gentei i 


2nitio fuit, ut non Hieroſolymis mods, ver un & 4 
bi paſſm teto terrarium Orbe Sacerdotes, qui rel 
divinis operarentur, infigni & eximio cut Fre d. 


reris fulgerent. 2 
I. C. Bullenger de Veſt. Pontif C- 


Words, Religion and holy Church, that | 
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of Veſtments and holy Garniture ; for this, 
| muſt confeſs, is the Subje& he propoſes 


eo hand:ce. The Wiſdom of our Forefa- 


ders did not want to be inſtructed, that 


ow Minds are us'd to be influenc'd by the 
Ovjects which firſt engage our Eye, and 
therefore judg'd that the Splendor and Oſten- 
tation of Habit went a good Way to en- 
tance the Veneration and Sanctity of Of- 
fce: As Kings receive a great Part of 


| Worſhip paid them, from the Glare of Equi- 


jage, and gawdy Attendants, 


I do not pretend to think that at this 
| Time of Day, our Reverence for the Clergy 


proceeds from the Solemnity of their Garb, 


| we look upon them implicitly as Zoly by 


their Function, and above the lewd Vul- 
gu, as Teachers of thoſe Doctrines which 


| lead us to Happineſs, and as the Examples 


af Virtue and Gogdneſs in their ſevere, and 
regular, Conduct. By ſuch Patterns are all 
our Pa ions to be purg'd and corrected: Do 
ne thirſt for Riches? Let us turn our Eyes 
n Them, and ſee difaftce Charity prevai- 
lng above the Love of Treaſure. Do we 


not in Luxury, and canton Pleaſures ? Let 
w ſurvey our Paſtors, and we ſhall find 
_ temperate Appetites extinguiſh d by rigid 
Aſtinence, and habitual Continence. Does 
Ambition, and a Deſire of Honours, poſ- 
ku? By Them are no Preferments ſought. 
B 2 


Does 


4 


Does a revenceful and implacable Spirit 


haunt us? They fit down, and bow the | 
. 
give away the Coat, 


to be buffeted, an 


rather than ſubmit to the Contention of Re 
dreſs. 


Veneration, and Reſpect, are naturally 


annex d to theſe Virtues; and we are prone 
to confeſs, that where the holy Robe is con- 
fer d, a proportionable Share of the hh 
Spirit is granted. From this laudabie Pre 


poſſeſſion in their Favour, we very hardly | 
allow that Vice and ſiniſter Deligns can 
harbour with Grace; or that Prieſts, whoſe | 


Province 1s to preach Heaven, and turn al 
our Views upwards, ſhould have any Roon 
for Political Deſigns, and mingie with the 
grov ling Work of ſubverting Earthly Cor 
ſtitutions. We have Precedents, indeed, of 
ſome few Reſtleſs Spirits in the Church, who 


have been caught tampering with theſe ſu | | 


lunary Schemes: And yet, I ſay, we ze. 
ry hardly allow, that Perfidy, and Attempt; | 
of Treaſon, that the Dethroning Kings, 


giving up Religion, ſhould be compatible | 
with that Order, Tanten aui mis cal. 3 


ſtibus Ira? 


The Conſequence of this kind Prejuditt 
if I may fo call it, to the Function, 5 
that if a Churchnan be ever chargd, " 
; | | | | 0¹ 0 1 


diet, 
1, * 
d, it 


o 


N 


ought to be upon Points that will admit the 


ſtrongeſt Conciction. It is not enough that 


the Proofs of Guilt be preſumptice, the Te- 
fimonies of it muſt lye level to the gene- 
ral Underſtanding, or the Party queſtion'd 
may be /entenc'd, and the Nation remain n- 
concinc d of the Legality. 


It may be therefore worth the while of 
every Government to conſider the Strength 


of Eridence, and of popular Clamour. For 


tho the Power of an Adminiſtration can awe 
the Licence, and put a Curb and Reſtraint 
on the Tongues of the Publick, yet that Co- 
ertion will have no Force either to alter, 
or correct, the Sentiments of the Heart. 


Ihe Mutiny of the Mind will break out 


and ſhew itſelf in Murmurs of Diſlike; thoſe 
Murmurs will heighten into ſettled Diſcon- 
tents; and thoſe Diſcontents working upon 
their Subject, like Humours fermenting in 


| the Body, may produce a Diſtemper too 


violent for the Skill of the State-Phyſitians 
to manage. 


The Queſtion then to be aſk'd, is, Whe- 


| fier theſe Terrors ſhall intimidate the Per- 


ſons at the Heim fiom taking Cognizance 
ot Meaſures, which they are convinc'd are 
Prejudicial to the State, and aiming at its 
Woyeri.on 2 I ſhall anſwer in the Words 
of a Writer, whoſe little "Tract may weigh 

- againſt 


[65] 

againſt the Volumes of ſome Others for Rea: 
fon and Argument. It is a molt infallible 
Maxim, Ihat in a Country, where No- 
thing is puniſh d, Every Thing will be at. 
tempted. For it is Nonſenſe to talk f 
Laws and Conſtitution, if Any Man may 
commit what is notoriouſly moſt prejudicial 
to his Country, and yet eſcape with Im- 
punity, by ſcreening himſelf behind For- 

es. 


5 
It is evident the Author here intends the | 
Puniſhment of ſuch Crimes, as are not pro- | 
vided againſt by the Letter of the Statute 
b 


Law, and in the Commitſkon of which 4 

Perſon reckons himſelf ſecure, either tho 
à Defect of Evidence to convict, or fr | 
Want of a written Law to try him upon, 
But it muſt be agreed, that where the Safety 

| of a Nation is concern'd, there ought to | , 
be an Expedient for ſupplying thoſe Det» | | 
ciencies. 


We are to obſerve in General, that the | , 
Method of trying Criminals, and the Rule | ,. 
for examining whether any Perſon be gu | y 
ty, or not, are different in almoſt all Na- | F 
tions. And the Nature of Puniſhments | 5 

_ conſequently, varies as much as the Judicil 
Proceeding. ET | 


1 


— — _ 
* A Diſccurſe concerning Treaſors, and Bull: 9 
Attaindcr. 


| been committed. 


ET 1 


There are but two Methods of Tryal with 


us in England, in Capital, and other Crimi- 
nal Caſes, and Thoſe are per Patriam, and 


ber Pares. The firſt of theſe lyes in the In- 


| rior Courts, where the Common Subject ts 


try'd, upon Evidence, by his Country. 


ho the Words per Patriam be Terms of 


ſuch ſeeming Latitude, and that Parria pro- 


| perly ſignifies the Country; yet, in the Law, 


it is uſed in a ſtricter Senſe, to denote the 


Ven of a Neighbourhood ; ſo that when we 


fay, Inquiratur per Patriam, we mean 4 


Jury out of the wage and Neighbonrhood, 
here the Fact in lflue 


is ſuppos d to have 


The other Tryal, | per Pares, or by our 
Peers, has likewiſe a Diſtinction from the 


| Common Acceptation of the Words. For 
do Pares ſignify in our Common Law thoſe 
| fat are empannell'd in an Inqueſt upon any 


Man, for the convicting, or clearing him, of 


| any Offence for which he is call'd in Queſtion, 
| the Reaſon thereof being, becauſe the Courſe 
| and Cuſtom of our Nation is to try every 


Man in ſuch Caſe by his Equals, or Peers: 


Jet the Word is moſt principally uſed for 


Thoſe, that are of the Nobility of the n 
A an | 


8 


Cowel'; Iaterprezer of La«-Teri 
f 75 | T- EF tithe 
7 * eum. I, ch. 6, / 


25 


and Lords of the Parliament; the Rea 


whereof is, that aitho' there be a Diſtin&ion 
of Degrees in our Nobility, yet inall Publick 
Actions they are equal, as in their Votes i 
Parliament, and in 
of their own Order. f 

There is no Body, almoſt, but knows, and 


therefore I ſhall touch it only lightly, tha | 


the Nature of Ezidence, expected in thi 
High Court, differs from what is requird | 
in the Inferior Courts; ſo their Judgments 


paſſing Tryal upon ay | 


are arbitrary, whereas thoſe of the other 
Courts are * and by Precedent. By 
the Word arbitrary, I deſire to be under- 
ſtood, that their Judgments are within their | 
own Power and Diſcretion, they acting not 
only in a Judicial, but a Le 2 Capt 
city. Hence, in their Proceedings, by Bui, 
to inflict Pains and Puniſhments, they ae 
at Liberty to pronounce the Sentence of B4- 
NISHMENT or IMPRISONMENT, for 
Life, or for a Term, in Caſes, and upon 
Circumſtances, when the Common Lay 
would be ſilent, and could not operate. 


Before I proceed to ſpeak in what Caſe | 
theſe Sentences have been pronounc d, and 
upon what Motives, it will be very proper | 
to my Subject to ſay ſomething of the Nature | 
and Reaſon of theſe Parliamentary Proceed 


X22 TT” DB ty» 


ings, | 


1 


— 


Stamford. placit. Coron. I. 3. cap. Tul. ꝑer les Pee. 


[9] 


to ſhew they are not of a new Date 
and Practiſe, and to examine what has either 
deen urg d againſt, or pronounc'd in Juſtifi- 
cation of, the Proceeding by Bill of Attai n- 
der. 


It will be material here to take Notice, 


that the Narure and Deſcription of 'T xt a- 


cox was formerly ſo very precarictis and 


uncertain, and, under that Ambiguity, ſo 


an Extent of Power intruſted to the 
ſudge, that Petitions were made for the Re- 
gulation, and an Act paſs'd in the 25th Year 
of Edw. 3. for the more expreſs Declaration 


l | of Treaſon, which is to this Day call'd, T he 
| Statute of Treaſons. 


But the Wiſdom of the Legiſlature was 


| then very well aware, that even by that Ex- 
I planatory Act it was not poſhble for them to 


expreſs, or provide againſt, every Species of 
Treaſon, that might ſtart up in future Reigns. 
It is therefore charg'd with this extraordina 


| Clauſe of Reſervation, (which is very well 


rorth the Conſideration of theſe Times) and 
nich makes Attainders, and Proceedings 


| Y Bill, to inflict Pains and Puniſhments, 
only Jegal, but abſolutely neceſſary. The 


Clauſe is as follows : 


0 Ard 


[ 10 ] 


And becauſe that many other like Ca 


come, which a Man cannot think, or de. 
clare, at this preſent Time, it is accor 
that if any other Caſe, ſuppos'd Treaſon, 
which 1s not above ſpecify'd, doth ha 
pen before any Juſtices, the Juſtices ſhall 


fore the King and his Parliament, whether 


** Felony. 


If this Statute, or this particular Clauſe 
of it, has ſuffer'd no Repeal, as we are af: 
ſurd it never has; (tho' the Repealing d 
this Clauſe, I know, has been maintain d, 
an Argument which I ſhall have immediate 
Occaſion to quote.) It is certain, (as an 
Author, whom I have already alledg'd, r 


dicioully obſerves) * That any inferior Cour | 


of Juſtice cannot now adjudge any thing to 


be Treaſon, which is not ſuch in the plan 
Senſe, and Meaning of this or ſome othe! 


ſubſequent Statute. And it ſcems to be 8 


certain, that if any other Caſe does happe!, 


which is ſuppos'd to be Treaſon, and 1s 10 
ſpecify d in this Statute, the Parliament have 


reſery'd to themſelves a Power of declaring® | 


[0 
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ſes of Ireafon may happen in Time 90 


tarry without any going to Judgment 1 
the Preaſon, till the Cauſe be ſhew'd b« | ! 


it onght to be judg'd Treaſon, or other 


— — 


[ 11 ] 


to be Treaſon, and when any ſuch Declara- 


| tion is made, the Criminal ſuffers as Jelly 


fr a Traytor within 7his Statute, as if he 
had been condema'd in J/?ftminſter-Hall, 
apon any Point of Treaſon, plainly ſpecify'd 
in the Act. 


Several ſtrenuous Arguments were rais'd 


| by one of the Council * for the Earl of 


Sraford againſt the Legality of his Lord- 
ſhip's Attai nder; for that my Lord Srraſ- 
fird was neither within the Letter, nor 
Meaning, of the Statute of the 25th Edtev. 
3. for that it was a Declarative Law, and 
ſuch were not to be taken by Conſequence, _ 
Equity, or Conſtruction, but by the Letter 
only; and for that it was a Penal T.aw, and 
ſuch could admit of no Conſtructions or In- 
ferences. And that as for the Salo, (or 


Chauſe of Reſervation) in this Statute, re- 
ſerving a Power in the Parliament to de- 


clare what ſhould be "Treaſon for the Time 


do come, he look d upon that Proviſo to be 


repeal'd : For in the Firſt of Henry the 4th, 
1 Petition being preferr'd by the Nobility, to 
have Treaſon limitted within ſome Statute, 
an Act was made upon this Petition, that this 
Yroviſo ſhould be reed, and nothing 
weemd Treaſon, but what was /itterally 

| 3 contain d 


8 


1 D. . | 
1515 Argument of Mr. Lane, in Deſence of 11 
7 of Stratford. 


BE 
contain'd in the 25th of Edw. 3. And then 
fore it is ſaid inthe Records, that there wa 
great Joy at the making of this Act, in tha 


the drawn Sword hanging over every Ma 


Head, by this ſender Thread of a Conſe 
quence or Illation, was remov'd by that Ad. 


Alſo in the Firft of Mary the Firſt, it is & | 


clar'd, that None ſhall be puniſh'd in Life 07 


Eftate, as a Traytor, but for a Crime co. 


tain'd in the 25th of Edzy. the 3d. and n 
Mention made of the pretended Salro. 


But a Reply was made by the Houſe « | 


Commons, to the Defence of the Earl and 
his Counſel, in which One of the Managen 


of the Impeachment took Notice, That Trex | 


ſons by Common Law were not taken a 
by the 25thof Edward the 3d. but the whole 
Scope of that A& was only to regulate the 


Juriſdiction and Manner of Tryal, and co 
fin'd the inferior Courts to thoſe Treaſon | 
therein ſpecify'd ; but the Others, that de | 


pended upon Conftruttions and neceflary Ia 
| ferences, were reſtrain d to the Parliameat. 


That the Act in the 1ſt of Henry the 4th. | 
left it upon the ſame Bottom; that tle | 


Words in the Firſt of Queen Mary wer 
"Theſe, ©/z. That no Pains, Cc. ſhall ene 
for committing any Treaſon, other than ſuct 


_ 
_— 


* Mr. St. John's Argument as to the Tyeelity of i 
Attainder the Earl of Strafford. © 
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gs be m the 25th of Edward the 3d, 


ordain'd and provided, any Act of Parlia- 
ment, or Declaration, or Matter to the con- 
trary notwithſtanding. 


Indeed, it was acknowledg'd, That it 


might be doubted, whether the Manner of 


the Parliamentary Proceedings were not al- 
terd by the 1ſt of Henry the 4th. that is, 
whether {ince that Statute, the Parliamentary 


Power of Declaration of Freaſons, whereby 


the Inferior Courts receiv 'd Juriſdiction, were 
not taken av ay, and reſtrain d only to Bi, 


and that the Parliamentary Declarations were 
thereafter to be kept, within the Parliament 


ſelf, and extended no farther ; for, ſince 
the iſt of Hen. the 4th. there cre not found. 
any ſuch Declarations made, ut ali Attain- 
ders of Treaſon, by Common Law, have 
been by B7//: I hat the Common Law Trea- 
ſons ſtill remaining, there was the ſame 


Ground of Reaſon and Equity for paſſmg a 


Bill of Treaſon ſrce the 11t of Ter. the 4th. 
as there was before for dec.aring it without 


Bill, 


Ik this Clauſe, therefore, of Reſercation 


Tas not repeal d, but only explain'd by the 
ſu ſequent Acts, thoſe Sorts of Treaſon 
Which are undeciar'd by the Statute of the 
25th of Fe. tie 3d. and of which the 
Common Law cannot properly take Cog- 

| 1 nizance, 


[-14 ] 
nizance, lye immediately before the Exam. 
nation of the Parliament. 


We are told, that one of the Motives fo: | 
this famous Statute of Treaſon, was the CG. 
ruptiou, and arbitrary Conduct, of the 
Judges in the Inferior Court. For before 


the Starnte of Ireaſon made, (ſays my * Au- 
ther) the Adjudication of thoſe particular 


Actions which ſhould be puniſh'd as Treaſon- 


able, was altogether in the Cognizance of 


the ordinary Courts of Juſtice ; and, for | 


Want of fix d Rules, almoſt diſcretionary in 
the Judges, and They being abſolutely in the 


Power of the Crown, the Preſercation of 


their Places inſpir d them with a wonderful 


Zeal to puniſh all ſuch Crimes as Treaſor, 


which particularly affected the Prince, a 
diſtinct from the Public, &c. Gc. And it 
is not improbable, but that the Judges, to 
improve their Intereſt at Court, did very 
often adjudge a Caſe to be Treaſon (which 
they ought not in ſtrict Juſtice to have dore) 
in order to ſec::re a conſiderable Forfeiture 
to the Crown, ſatisfying their Conſciences 
' with this Conſideration, that if a Man muſt 
be hans'd, it matter'd not much, whether t 
was for Treaſon or Felony. 


Practices, or, at leaſt, Preſumptions of this 


Nature, made it highly neceſlary to limit and 


reſtrain the declarative Power of the Inferior 


Courts, 
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law was not expreſs, and 


L418 | 5 


Courts, in Caſes where the Letter of the 
e It was the 
emple, I remem- 


Comment of Sir Richard 


| her, in the Proceedings againſt Sir John 


Fenzick, that, as to the Juriſdliction of 


Parliaments, altho' it ſeem'd to paſs for Cur- 


rent, that the Parliament might declare 


| what they would Treaſon, tho it was ſo by 


no other Law; yet that This was a very great 


| Miſtake, and it was very plain that the Sa- 


tate of the 2 5th Edev. 3. related only to Caſes 


brought from Inferior Courts to Parliament; 


and that there was no Power reſerv'd to the 
Parliament to declare any Thing Treaſon, 


which was not Treaſon before. 


As I have declar'd it to be a Branch of my 
Subject to have ſomething ſaid of the Nature 


and Reaſon of Parliamentary Fudaments, 
I think this the proper Place for ſettling that 
Point; and, I conceive, that Attainders, 


and Bills for inflicting Pains and Penalties, 


are not very foreign to Each Other, ſince both 
re allied in their Proceſs and Effects, both may 
ect the Life of the Party accus'd, both 


may debaſe the Blood, and extend to the 
Forfeiture of Lands, and other Eſtate, upon 
the ſame Kind of Evidence. 


As to the Nature of theſe Proceedings, 1 
ak has been defin'd, that a Bill of Ar- 
ade, may be ſtiled a Parliumentumy 


Judg- 
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Judgment, whereby the ſupreme Legi ſlarie⸗ 


Power of the Nation exempts the particular 
Caſe of a notorious Criminal from thoſe 
Courts, and from thoſe Rules, which are ap- 


pointed for the | ryal of the Generality of | 
Caſes, and inflicts a Puniſhment upon him 


adequate to the Crime they are convinc'd he 
is guilty of. 


As to the Reaſons of them, I believe Three | 
may be aſſign d: Firſt, Becauſe ſuch Caſes | 
as are not ſo clear, but depend upon Con- | 
ſtructions and neceſlary Inferences, might be | 
too dangerous to truſt with any Power inſe- 


rior to That of the Parliament. Secondh, 
To ſupply the Deficiencies of the Srarute- 


Law, as it is not poſſible that any Legilla- 
ture whatever ſhould be able in a preſent Caſe | 


to provide againſt all future Contingencies, 
And, Thirdly, That Perſons might be de- 


terr'd from Practices againſt the Crown, in 


Hopes of eſcaping Puniſhment, if they could 
elude the Juſtice of Inferior Courts. 


Such being the Nature, and ſuch the Res- 


| ſons for them, it has been concluded, that 


the Proceeding againſt any Perſon by way df 
Bill of Attainder, for Actions, which are 


Treaſons by the Common Law, and which 


are not ſpecify d to be ſuch in any Statute, 1s 
not only jz/?, but egal, and even in fone 
Caſes abſolutely neceſſary to preſerve tte 
Conſtitution. | 
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| come now to a ſhort Obſervation, that 


| the Proceedings are not of a new Date, 
but that they have been the conſtant Practiſe 
of Parliaments. 'The Numerous Attainders, 


tbe met with in our old Records, put this 
Aſertion quite out of all Diſpute, and make 


| any Sort of Proof of it needleſs. I believe, 


(ays an Author, that ought to be read by 
erery Body, who would be converſant with 


tis Subject) that for Three hundred Years 
| paſt, no Perſon has been attainted in Parlia- 
| neat for any Treaſon not ſpecify'd in the 


ſtatute of the 25th of Eaw. 3. otherwiſe 


| tan by Bill, which clearly evinces that 


Way of Proceeding to be as Parliamentary 


| % any other can poſſibly. be ſhewn to be. 


To enumerate all the Inſtances of Perſons, 


no have been in Parliament attainted for 
Treaſon, by Bill, would be endleſs. In- 


no Man pretends to controvert the 
Fact, it is univerſally known, that this Act 
« Supreme Power has been frequently exer- 
Wd in almoſt every Reign. But One or Two 
Ats of Attainder (continues He) having 


| bd, which ſome People apprehend to be 
| 41/7, and not to have had ſufficient Forn- 


inn to ſupport them, they from thence 


ie taken up a Notion that the ery Porter 
| *i> naturally unjuſt. - 


— 


_— 
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I have promiſed, in a foregoing Page, to 
examine what has either been urg d againf, 
or pronounc'd in 71:ſtification of, the Proceed. 
ing by Bill of Attainder, and to that Tak 
I ſhall now turn my Pen, with all Impart | 
ality, and without any private Inferences of 
my Own to inforce either Side of the Arg 
ment. As this Queſtion ſhoots itſelf into ſo 
many Branches, it will be very difficult to 
. confine it to Method and Order; but I ſhall 
endeavour to ſubjoin, as near as may be, the | 
Anſwers to the ſeveral Objections, as 
are produc'd one after the other. 

The celebrated Biſhop Burnet was ſo ut | 
ter an Enemy to all Attainders, that he de. 
clard, in his Hiſtory of the Reformatic, | 
for which he had the Thanks of an Houſe © | 
Commons, that ſuch Bille could not be & | 
nough condemn'd, for that they were {| 
Breach of the moſt ſacred and mwnalterabi: | 
Rules of Zzftice. Nor can we think thi | 
the late Mr. Dollen had a much better Opr | _ 
nion of them, when he obſerv'd, that thet | 
Bills of Attainder were like Siſyphrs's Stove, 
and often roll'd back upon them who pe 
moted them: and that of my Lord Cm 
el, who advis'd them, in the Time © 
Henry the 8th, it was obſerv'd, the Adv 
prov'd fatal to himſelf, 


| 
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Sir Edzward Seymour, in the Courſe of 
the fame Proceedings, againſt Sir John Fen- 
wick, (which I ſhall very frequently be o- 
dlig d to refer to upon this Subject; ) like- 


wife in Diſcountenance of Attainders, took 
Notice, that moſt of the Attainders, which 
| hd been producd as Precedents for them, 
had been revers'd.; and that becauſe the Per- 


ons condemn'd had not had the due Benefit 
f the Lam; therefore he thought, if that 
were a Reaſon for —_ ſuch At- 
ainders, it was alſo a good . Reaſon why 


they ſhould not proceed by Attainder. 


After the Reſtoration, as Sir T homas 
Pig obſerv'd, It appear d by the Act of 


| Reverſal of the Attainder of the Earl of 
 Sraford, that That Parliament look'd upon 
_ thoſe Proceedings as evil and unjuſt, and or- 
der d them to be taken off the File, or other- 


wiſe defac'd and obliterated ; that they might 


ddt be viſible to After-Ages, or brought into 
Example to the Prejudice of any Perſon 
_ whatſoever, | 


It has been objected too, that the Law 
ought, to be ſacredly obſervd; and People 
ought not, in order to puniſh a few Crimi- 
mls, tho of the deepeſt Guilt, make ſuch 


Precedents, as may be of perperual Prejudice 
bothe Liberties of BRITAINE. 
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It has, however, on the other Hand be] 


rephy d, that, indeed, this Power was like 
Thunder and Vengeance in the Hands & 
Providence, and was not to be usd, by 
upon extraordinary Occaſions, and then | 
ought not to fail: For Men would trie, 


and deſpiſe that Power, that was not abe! 


effectually to exert itſelf. That as th 
Law ſtood, he was but a bangling Pol 
tician, that could not ruin the Gorernment, 


and yet not come within the Bill of-Treafin, 


to be hang d for it. 


That there is no Country, in which ther 


is not a Porver lodgd in the Governinen, | 
to be exerted upon extraordinary Occaſions 


beyond the Legal Way of Proſecution. Thr 
ſuch an extraordinary Caſe as requir'd 1 


Government to diſpenſe with Forms, 1 


come to an extraordinary Manner. of Pw. 
ceeding, might be ſupported by the Nerf: 


fity of it. That where the Government v 


at Stake, and Nothing would preſerve i, 


but the breaking thro' ſettled Forms; there 


the Government did, and always would 


break thro' them, whatever Rules were pre- 
{crib'd. 


That inferior Courts were to go by be 


Letter of the Law, and whoever could 


avoid 'That, might eſcape Puniſhment ther: 


But 
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But the Legiſlature was not to he dallied 


Vith. And if the Offence were of that Na- 


me, that Inferior Courts could not reach 
it, they might go beyond all Forms to pre- 
ſerve the Government. That tho 7// Con- 


ſequences mould be, dreaded from Artain- 


ders in Habt heft Reign, yet that the im- 


' mediate Care of preſerciug the Conſtitution 


In preſent, ought to ſupercede thoſe diſtant 
Apprehentions. | 
But theſe Opinions have been combated 
by Arguments of a different Complexion : 
That when otice the Parliament broke thro' 
the Laws that were made for the Defence 
of every Man, tho' their End might ſeem 
to aſt; them, becauſe twas to come at 
i Men, yet it was to be confider'd, that 
the heſt Men were to be come at as caft- 


ly 35 the zz07ſt : And that the ſtronger Cau- 


tion ought to be had. of dipping their Hands 
in Blood, becauſe it was obſerv'd in the 


late Factious Times, that there were a Set 
of Men, who when they had once begun, 


and dipp'd their Hands in the Blood of 'my 


Lord Hraford, nothing could appeaſe them 


till they had ſtain'd their Hands in Royal 


| Blud, 


That it was not the Pocper of Parlia- 
2 but the rizht Application of that 
over that was to be coniider'd: And that 

the 
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the World would judge them, if they did 
not uſe that Power aright. That it mipht 
fall out by Virtue of a Precedent an insb. 
cent Man might ſuffer; and they, who 
made this Precedent, would then, in ſome 
Sort, be acceſſary to his Blood. That 
there were ſome Precedents, that had been 
made very unanimouſly, which in bad Time; 
had been turn'd to ſhed the beſt Blood in 

Eneland. : 7: 


That altho' Parliaments had an abſolute 
Authority, that Authority ought to be ex 
ecuted by the Rules of Reaſon and Eter- 
nal Juſtice: That tho' they were not ticd 
up to the Rules of any Society whatever, 
ſtill they were to act according to the Eter- 
nal Rules of Juſtice and right Reaſon, which | 
were unalterable. That, according to the 
Lord Chief Juſtice Vaughan, they wer 
bound by the Rules of Law, tho not to 
the Forms of Law. 'That, how could they 
be ſaid to go according to Juſtice, if they 
went beſide thoſe Rules 2 And if they ſhould 
ſay, the Rules of Meſtminſter-Hall were 
not ſuch as were neceſſary for the Proceed. 
ings in a Court of Juſtice, twas to be fear d, 
they would ſhake thoſe Barriers of Liber- 
ty and Property, a little more than they af- 
prehended at preſent. 


That 


c 
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That it was better the King ſhould put 
an End to the Plor, by interpoſing his 
Grace and M ercy, than that the Legiſla- 
tive Power ſhould, in an extraordinary Man- 
ner, take off a Perſon againſt whom there 
was no legal Evidence. That no Man pre- 
tended to deny, but the Precedent might be 
dangerous to Poſterity. And they who 
were intruſted with the Lives and Liber- 
ties of the People, as they were to do No- 
thing to the Detriment of the King, be- 


cauſe upon him and his Government the 


publick Safety depended : So they ſhould 
do Nothing for the King, that might 


tum to the Detriment and Hazard of the 


People. 


But it was the Obſervation of Mr. St. John, 
in the Caſe of the Earl of Srraford, that 


| here in England the ſame Law which en- 


abled inferior Courts to judge according 


to the Laws already made, empower d the 


Parliament to make New Laws: And that 
m all former Ages, where Doubts in Law 


aroſe of great and general Concernments, 


the Parliament was uſually conſulted ; which 
was the Reafon that many Acts were on- 


ly declarative of the old Law, not intro- 


ductory of a New. But in another Caſe 
it was urg d, that a late Act, which they 
tad paſod for the regulating Tryals in Ca- 

ſes 
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ſes of 'Treaſon, ought to be a Rule to them, 


Tho to this it was reply'd, that the Ag 
for Regulating Tryals in Treaſon, did not 
extend to Proceedings in Parliament. 


I muſt not omit touching upon thoſe 4- | 


taiuders which have originally begun in 
the Lower Houſe, whereby they have pro- 


ceeded to give Judgment, and a Man has 


been depriv'd of his Life, has had his Blood 


corrupted, and all that he had in the World 
bare Allegations without 


forfeited, upon 
the Sanction of an Oath; becauſe the Un. 
reaſonableneſs, and Hardſhjp of ſuch 4 Pro- 
ceeding, was mention d by Sir Th 
Powis in his Defence of Sir Jabr Feral 
In which Proceedings Sir Francis Mining 
ton appeal'd to the Houſe, with a Queſtion, 
Whether ever a Bill of Attainder proceed- 
ed againſt any Man upon a bare Affima- 
tion? That if the Charge, or Accuſati 
look'd probable, it ſhould have been turn« 
into an Impeachment, and then they had 
had the Witneſs upon Oath. And that the 
Aucient Method of Bills of Attaiuger usd 
to be firſt by Impeachment of the Perſon, 
and they it was turn'd into a Bill of 4. 
tainder. | 


Sir Edward Seymcre obſerv d upon the 
ſame Head, that the Attainder of Sir obs 


Fenwick was the Firſt Bill of that Sort, | 


except 


N 
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except the Duke of AMonmonth's, that had 


| begun in the Houſe of Commons: And he 
' thought the Reaſon to be, becauſe in that 


Houſe they muſt hear without Oath, and 


' condemn without Oath; and that neither 


They, nor the Party accus d, could have 
my Advantage againſt a Witneſs who gave 
2 falſe Teſtimony, as they might in the 


| other Houſe. But a certain Noble Lord, 


then only a Commoner, reply d to this Ar- 
ment, That tho the Ancient Way was 


| © begin a Bill of Attainder in the Houſe | 


o Lords, where the Witneſſes had their 
Oaths, and then it was ſent down to the 


Commons, yet he thought the Other a bet- 
| tr Way: And that he had rather give 


tis Conſent, upon hearing convincing Evi- 
dence, and that the Party had Nothing to 
lay for himſelf, than upon a Bill tranſ- 
mitted from the Lords, and no other Evi- 
dence, but that they thought fit to paſs 


oh « | 


It was mention'd too in the Pleadings 


of Sir John Fenzwick's Caſe, as a particu- 


lar Hardſhip of ſome Attainders, That the 
Perſon to be ſentenc'd by the Bill was forth- 


coming, and was ready to take his Tryal 
n the ordinary Methods of Juſtice : That 


the meaneſt Subject was entitled to a Tyy- 
a by a Jury, which was the Honour of 
, Government: And it was hop'd, that 

| E that 
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that Method would never be laid aſide, tho 


ſometimes it might not have the Effect ce. 


ſir d by it. That even the Rezicides, who 


had actually murder'd the King, and were 
not fled, were admitted to this 'Tryal n 
the ordinary Courts of Juſtice, tho a Bil 


of Attainder paſs'd againſt the reſt. That 


the Parliament had bcen ſo far from depri 


ving Perſons of their ordinary Tryals, tha | 


it was enacted in the Reign of Edrard 


—_ 


VI. that Perſons ovz/azy'd for Treafons 
ſhould be admitted to their Tryals, where 
they return d within the Year, which they 
could not be by the Common Law. That 


other Bills of Attainder were paſs'd againk | 


ſuch Perſons as fled from Juſtice, (in which 
Caſe they might have been outlaw'd at Con- 
mon Law) and ſome few had paſs d again 
Perſons who were forthcoming ; but They 


were never mention'd without heavy Cer | 


ſures, and great Complaints againſt them. 
That, in the Caſe of the Duke of Mor- 
mouth, tho' he was in the Kingdom, he 
was actually in Arms, and tool 

ance of all Courts of Juſtice. That, *. 


deed, Roger Mortimer, in the Reign « | 


in Def- | 


Edward 3d. was attainted and executed, 
without Tryal, on a Charge of being ac- 
ceſſory to the Murder of the Kings Fs. 
ther, Edward 2d. aftcr he was depri 


of his Royal Dignity: But in the 28th of 


Edward zd. it was revers'd, becauſe le 
ws 


. 


— 


Laws of the Land. 
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cas not brought to Judgment, againſt the 
The like Jud ent 
paſy'd in the Caſe of Edmond Earl of Ar- 
-ndel, but in the ſame 28th of Edward 
zd. there was an Act of Reverſal, decla- 
ring he Was unduely put to Death, and 


that the Srarure, by which he was artain- 


ted, was coid, erroneons, and Null. That 


the Caſe of Thomas Earl of Eſſex, 32. 


Henry 8. was cenſur d by Coke, who al- 
ſo takes Notice, that he who thus died, 
had attempied the like againſt Another. 
And that the Attainder of Sir Thomas Sey- 


more, Admiral of England, (who was not 
| executed) was ſeverely cenſur'd by the 


Learned Author of the Hiſtory of the Re- 


' formation. 


Ido this Subject of Attainders has already 


{| ſretchd to a greater Compaſs, than I at 


firſt faſpected it would have done, I muſt 
not diſmiſs it without collecting likewiſe 


what has been urg'd, on either Hand, as to 
the Nature and Quality of Evidence expected 
In Attainders. ” 


In Juſtification of this Part of Parliamen- 
ary Proceedings, it was alledg'd by Mr. 
der emt Gould, upon the Debates in the 
Caſe of Sir John Fenwick, That he never 


| taoncht the Parliament would take Things 
ed of the ordinary Courſe of Juſtice, or 


1 attaint 
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atfaint a Perſon of Treaſon, unleſs in C. 
ſes extraordinary. But that in Caſes ei. 
traordinary they had done it. That in 5 
John's Caſe particularly, they had ber 
deprivd of the Evidence that was nece: 
ſary, in the ordinary Courſe of Proceed 
ings, and in ſuch Caſes it had been uſu 
for the Parliament to interpoſe. That be 
Parliament would make uſe of ſuch Ino 
matic $ as might give them any Ligtt;| 
and that they were Judges of their om 
Methods upon the Circumſtances befor 
them. 


This Argument was ſeconded by Mr. Ser 
jeant Love/, who took Notice, that the 
Statute of the 25th of Edward zd. was u- 
ly declaratory of the Common Law, fir 
all the particular Treaſons, there ſpecified, 
were Treaſon before. That it was defgut 
to reſtrain the Judges, who, before, hal 
a greater Liberty in conſtructive and acet- 
mulative Treaſons; and therefore it was et 
ated, That if any other Matter ſhould 
thought "Treaſon, than is there particulari 
mention d, they ſhould not proceed to Judg 
ment, but acquaint the King in Parliamen: 
That One Witneſs was ſufficient to conv 
the Party of any of theſe Treaſons till ti 
iſt of Edward 6. That a Crime was 0 
at all the leſs, becauſe they had but Gf | 


Witneſs; and as Sir 70h Fenwick ” 
| : fore 
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before the 1ſt Edward 6. have been convi- 
ted by one Witneſs, Nobody could ſay but 
that the. Parhament might juſtly enough 
repeal all, or any Part of, that Law. For 
the Law was not chang'd by that A&, as 
to the Crime itſelf, but only as to the Nam- 
ber of Tl itneſſes, that were requir d to prove 


t. He did confeſs that the Evidence they 


had given, was not ſuch as the Law re- 
wr'd: But that the Houſe in their Legi- 
Tres Capacity were not confin' d to the 
Jury muſt have below. 
That it had been the Wiſdom of all Ages 
to make Laws to puniſh ſach, as by their 


Artifice would evade the Law: And that 


if a Crime, committed againſt the Body 
of a Nation, ſhould go unpuniſh'd, becauſe 
the Offender could not be come at in the 
Ordinary Courſe, the Nation were in a dan- 
gerous Condition. 


To This it was deliver'd as the Opi- 
mon of the then Mr. Cozygper, to what had 
been ſaid concerning the Statute of the 1ſt 
of Edward 6. that neither that Act, or 
the Other in the 5th of the ſame King, were 
mtended to extend to the High Court of 
Parliament. So that tho one, Witneſs, cor- 
rovorated by Circumſtances, and the Con- 
tellon of the Party, would not be /egal 


| Fiidence Below, yet it was a /ecal Evi- 


ce in Parliament, according to the ſtrict 
Rules 
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Rules of Law: Becauſe no Law had made | 
Two Witneſles neceſſary in this Caſe. That 


even below, a Jury were not bound to 
according to egal Evidence, but they were 
Judges of the Fact, and were to go by 
no other Rule, than the Rule of their own 
Conſciences. 


Nor was this a new Opinion only to 
ſerve the Purpoſe of a preſent Caſe, but 
had been broach'd before by Mr. Sr. Jobn 


in the Buſimeſs of my Lord Srraford, where 
he declard, 'That as to double Teſtimony, 


(according to the 1ſt of Edward 6th) tho 
it might be inſiſted on in a Judicial Way, 
yet in Caſe of a Bill, private Satisfaction 
to each Man's Conſcience was ſuſficient, al- 
tho no Evidence was given at all. That 


the Proceeding by Way of Bill was not 
to decline their Lordſhips Juſtice in the 


Judicial Way, in thoſe Exigencies of the 
State, but to huſband Time by ſilencing 
thoſe Doubts, they conceiv'd it the ſpeedieſt 
and ſureſt Way. | 


It was ſaid by Mr. Beſcowen, in the | 


Caſe of Sir John Fenwick, that tho it had 
been acknowledg'd that Bills of Attainder, 


( from the lower Houſe ) might be, yet how | 
was it pollible they could ever be, it ſome | 


Lawyers ſaid true, that they muſt be upon 


Oath? Since it was apparent they could gue 
no 


rw 
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no Oath: That he thought, if they could 
not have Witneltes upon Oath, they muſt 
bare ſuch Evidences as the Nature of the 
Thing would admit: And if they were 
convinc'd in their Conſciences that Sir John 
Was guilty, he was aſtoniſh'd to think they 


would not paſs the Bill againſt him. 


Jo which Sir Villiam Lowther added on 


| the ſame Side, That if there had been two 


Witneſſes, the Houſe had not been trou- 
bled with the Matter; but it was a Caſe 


| of a very Extraordinary Nature, and re- 


quird a very extraordinary Proceeding. 
That where Circumſtances were notorious, 
they were to amount to a Second Witneſs, 


as he had heard in J/efminſter Hall; and : 


in Caſes of Life too, as where one comes 


| out of a Room with a bloody Sword, where 
| Oneis found murder'd, the Law did preſume 


that Man murder'd him, tho' there was only 
this Circumſtance. _ 


So Mr. Preſident Keble, upon the Try- 


u of Lientenant-Colonel Lillurne (in the 


Time of the U/arpation) directed the Jury, 
and told them, "That the two Statutes of 


1 Edward 6. which requir'd two Witneſſes, 
| vere repeal'd by that of Queen Mary, which 
| acted, That the Common Law ſhould 


be the Rule in all Tryals of Treaſon : And 


| "Ut dy the Common Law, one Witneſs, 


with 


3] 
with concurring Circumſtances, was fu. 
. czent. 


Theſe, I think, are the chief of the Ar. 


iments, that have been made Uſe of, to 


juſtify that Kind of Proof which has been di. 
ſpensd with in Attainders : Let us now fe | 


how theſe Aſſertions have been combated, 
and with what Force of Reaſon it has been 
maintain d, that upon Bills of Attainder, a 


expreſs Teſtimony 15 requir' d, as in the Ilu- 


ferior Courts. 


It has been ſaid, That the Houſe, in their 


Legiſlative Capacity, were not bound by 
the Methods of Inferior Courts ; but that in 
the Proſecution and Conviction of Offender, 
where the Wiſdom of Parliament had pre 


ſcrib'd the Method, the Honſe could na | 
take away a Perſon's Life upon 4% Evidence | 
than Iuſerior Courts could do. For where | 
as it had been ſaid, that One Evidence, and 
Papers, were Proof enough there, they | 
might as well alledge, that Papers wer 
Evidence enough even without One Witnek 
And that if they might take up with leß 
Evidence than Inferior Courts, who could d. 
clare how little Evidence might take aw) | 


a Man's Life ? 


Nr. Attorney-G eneral himſelf, upon te 
Tryal of Fitz- Harris, allow'd, _ wry | 
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ved, for the Legiſlarive Part, and Matters 
f Privilege, both Houſes proceed only fe- 
:undiem legem & conſuetudinem Parliamen- 
4; but as to the Judicial Part, they have 
days been guided by the Statuten and 
Laces of the Land, and have been outed of 


ſuriſdiction in ſeveral Caſes, as by 4 Eder. 3. 


md 1 Hen. 4. and that the Lords, in all 
Writs of Error, and Matters of Judgment, 
moceed ſecundinn legem terre ; for there is 


| not ove Law in Meſtminſter-Hall, as to Mat- 


ters of Judgment, and another in the Court 


d the Lords above. 
As to the Validity of Paper-Evidence, 


nd judging according to private Conſcience, 
t was the Opinion of Sir Francis Minning- 
m, upon arguing Sir John Fenwick's At- 


ninder, That they were judicially trying 
| 2 Man for his Life, and then he humbly con- 
ein' d they ought to proceed ſecundum alle- 


ma & probata ; and that for any Man to 


| fy he was guilty according to his private 


Opinion, was not to act by the Authority 


| they fate there: That where a previous In- 
| ment had been found by two Witneſles, 
| That could not be accounted Evidence in 


t; for it was natural Juſtice, and 


| thePradtiſe of all the Courts in the World, that 


There a Man was accus'd as a Malefactor, 
de ſhould have the Liberty to croſs-examine 
de Party who accus'd him. Now in Indict- 

F ments 
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ments found by the Grand-Jury, the Prifone 
was never admitted to put croſs Queſt 

becauſe the Indictment was but in the Natur 
of an Accuſation: And if an Accuſarin 
were ſufficient to convitt a Man, none coull 
be Innccent. hat if an Examination ws 
to be admitted as Evidence, the Conſequenc 
of that would be, that if any Miuiſter d 
Srate could thereafter get an Exam natio 
before a Juſtice of Peace, or Secretary d 


State, and then ſend the Examinant away, | 


a Bill of Attainder might then be clapp d u 


on the Back of the Party accus'd, and Th | 


ſhould be read as Ecidence againſt him. 


It muſt, indeed, be admitted, that the 
Lord Chief Juſtice Hale, in his Pleas of th 
Croron, under the Head of Evidence, ſays 
that Examinations may be given in Evidence, 
where the Party is dead, or abſent. But i 
has been inſiſted, that ſuch Depolitions wer 
never given in Evidence, even in ttt 
worſt of Times; and that at the Tryal d 
my Lord Mordaunt, (Auno 1658 ) whe 
they had /aid aſide Juries, it would not b 
admitted. 7 po 


Sir Godfrey Copley oppoſing this Kind u 
Evidence, kB the Debates in Sir Jobe 
Fenwick's Caſe, ſaid, he was much ana 


of giving a Precedent to future Parliamens | 


For, ſuppoſe the INFoRMAT1ON, W 


i 


= ES ERA 


e 


[ 35 ] 

Sir Jobn Fenwick had deliver'd in, ſhould 
be produc'd as Evidence againſt any of thoſe 
wrourable Perſons who are charg'd in it, 
and ſome Raſcals in future Reigns ſhould 
come in againſt them, and that Paper ſhould 
de brought to ſupply the Room of another 
Witneſs, Of what Conſequence might this 
be? | 


And, Sir Edward Seymore, in the Courſe 


| ofthe fame Debates, took Notice, that Bills 
of Attainder, and Judgments of Attainder, 


have been revers'd for no other Reaſon, but 
becauſe the Parliament have not proceeded 
by the Rules of Law. That if the Houſe 
be not bound by the Rules of Inferior Courts, 
it muſt by the Rules and Practiſe of Parlia- 
ments; and he would fain know, whether 
rn Houſe ever admitted an Affidavit for Evi- 
ence. 


So, Sir William Williams, m the ſame 
Proceedings, made it his Remark, that ma- 
ny Judgments in the Reign of King James 


| the Second had Leen revers'd, becauſe they 


receiv d that for Evidence which was not 


| Evidence at Law; And that the Bill of 


Rizbts takes Notice of it. 


lt may be worth our Conſideration to ob- 
ſerve, how Lawyers differ from themſelves 
1 Opinion, when they are Proſecutors for 

F 2 the 
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the Crown, and when they are only 75 

of Law. Sir Edward Cike 14 5 
General, in the Tryal of Sir Valter Rau 
leigb, 1 aſlerted, that the Crow 
would never ſtand one Year upon the Heat 
of the King, his Maſter, if a Traytor migk 
not be condemn'd by Circumſtances. Nay, 
ſometimes, upon the Bench, we may pre 
ſume, Opinions have been pronoune'd, da- 
metrically oppoſite to the Letter of the Sta. 
tutes, For the Lord Chief Juſtice Scrogps, 
upon the Tryal of Andrew Brommich, as 1 
Popith Prieſt, 31 Car. 2. gave Directions to 
the Jury, to be guided by preſumptive Evi 


dence, and ſaid he muſt leave it to them, | 
whether they would not believe the Teſt | 
mony of one poſitive Witneſs, and the (i. 


cumſtautial Evidence of Another. Aud 


my Lord Chief Juſtice Pollexſen did n | 


ſcruple to entertain the like Sentiments n 


the Caſes of Grahme and Aſhton, who wer | 


concern d in the Lord Preſton's Treaſon, 


Mr. Foley, the then Speaker's Son, urg\, | 


upon the Debates in Sir Joby FenzicksCik, 
that there were hardiy any Inſtances, tha 
Innocent Men had loſt their Lives, but the) 
had proceeded from Precedents begun up 
Guilty Men. That whereas it had been 


ſaid, that if they did not believe Sir fol | 
Fenwick guilty, no other Conlideratial | 


ought to move them to be for the Bill: The 


Reaſon 


Pt 
Reaſon he was againſt it, was, becauſe it 
did not appear to him, upon the Evidence, 


that Sir John Fenwick was guilty. For 
that which was not /ega/ Evidence, with 
Him, was u Evidence. And if it had not 
been thought reaſonable to condemn Men, 
formerly, upon ſuch Evidence, how came it 
to be thought neceſlary to do it then ? That 
if believing Sir John Fenwick to be guilty, 
were a ſufficient Reaſon to condemn him 
without legal Proof, Of what Conſequence 
might this be? For many Things that he 
had believ'd, as much as he did This, he 
had found himſelf miſtaken in : And if the 
Man ſhould appear to be innocent, after they 
had taken away his Life and ruin'd his Fa- 
mily, would it be ſufficient to ſay, they had 


follow'd their own private Opinions? Indeed, 
where a Jury acted upon a Legal Teſtimony, 
they had no Reaſon to ſuſpect they were free 


from Blame; but whether they ſhould be ſo 
in this Caſe, was a Queſtion. That if Sir 
John Fenwick was to be hang'd by them, 
becauſe there was but one Witneſs againſt 
him, ſo might another Man : And if they 
paſs d ſuch a Bill, a Man's Life would be as 
precarious as his Election. That, therefore, 


he was not for bringing the Blood of Sir 
Jahr upon himſelf, or his Poſterity: Nor 
cod he conſent to the making a Precedent 
that a Man ſhould be hang d without Evi- 


Mr. 


dence, 
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Mr. Ho alledg'd, upon the fame Subjed 
that tho it were true, they were not tyd up 
by the Rules of JVeftminſter-Hall, yet, what 
was Reaſon and Juſtice in J/eftminſter- Hall 
was ſo every where. That Two Witneſſes 
were allowd the People in England, that 


they might have a fair Tryal; and becauſe 
it was thought conformable to the Laws of 
God, of Reaſon, and of all Nations. And 
to ſay a Man's Life might be taken away by | 
two Witneſſes in one Place, and by one in 
Another, made it uncertain how a Man was 
to be convicted of a Crime that might forfeit 


his Life, which was not admitted in any 
Country whatever. That, in the preſent 
_ Caſe, they carry d it ſtill farther, and held, 
that there was no Need of any Witneſs at all, 
For if every Gentleman was to be guided by 
his private Opinion, there was None of 


them, but before they came into the Houſe, 


| 


had conceiv'd ſome Judgment of his Guilt. 
But had he been attainted without other Evi- 
dence, Every One would have told them, 
That would have been an unjuſt Judgment. 
'That he never thought the Evidence of One 
Witneſs, which had been ſo much complain d 
of formerly, would have been endeavour d 
to be ſupported. That they had, indeed, by 
a Law prevented People being executed by 
an arbitrary Power, and in an unlawful Man- 
ner, in Meſtininſter-Tlull; but if they Bl 
| thus 


| 
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his Example, they might be perpetually ex 
ecuted in Parliament, and the Subject would 
be never the ſafer for the Bill of Treaſons. 
That an hundred Miſtakes in J/eftminfter- 


Hall were not of that Conſequence ; becauſe 


they might be cali d to an Account, if they 
tranſgreſs'd : But that the Hoſe only could 
make the Nation un happy; becauſe they on- 


/ could eitabliſh arbitrary Power, and Mi- 


ery upon the Nation by a Lato. — That 
in my Lord Delamere's Caſe, there was 
one poſitive Witneſs, and circumſtantial Evi- 
dence ; but This the Lords did not think 
ſufficient to convict him. That he hoped no 
Conſideration would induce the Commons to 
do That, which they would certainly have 


| blam'd the Lords for doing. That he had 
| ſeen Parties hang one another with that Vio- 
lence, thar he hoped they ſhould not ſee 


again: But ſuch was the Unhappineſs of this 


Nation, that, at one Time or other, Every 


One mizht be concern d, and have a Pro- 


ceeding of this Sort againſt him. 


Mr. Harley aſſiſted this Queſtion, with 


| faying, he look'd upon it as an inviolable 


Rule, that no Man could forfeit his Life in 
ſuch a Caſe without wo Witneſſes. That 
This was ſuch an ancient L.and-mark, that 
he would never draw a Curſe upon him and 
bis Poſterity by removing it. That the Que- 
[tion was not whether Two Witneſſes were 

the 
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the Rule of Meſtminſter-Hall, but if it wi | 
the Rule of Right Reaſon ; and that 'twa, 


a Maxim in our Law, that, Make who 


Law they would againſt the Law of God, | 
NR, zoid. And this was the Law of God | 


and of right Reaſon, 


Sir Fdward Seymour ſet this Point in 4 


clearer Light, by ſhewing, that whereas it 


had been deny'd, that the Law of God re. 
quir'd two Witneſſes, he found in the Nine. 


teenth Chap. of Deuteronomy, that in the Caſe 
of Idolatry, which was the High Treaſon of 
that Time, it is ſaid expreſsly, That no Man 


ſhall be condemn'd to die by the Month ef | 


One Witneſs, but by Two or Three Witneſet 
he ſhall ſuffer. That he took the Reaſon, 
by which the Bill was ſupported, to be de- 


ſtructive of all Society: For if it were once | 


admitted, that People might a& according 


to their private Conſcience, and not by the 


Rules preſcrib'd them, no Man could be ſafe, 
Felton, who kill'd the Duke of Buckingham, 
and Rawillac, that kill'd Hen. 4. of France, 


acted by this Principle. And this Argument 


of Conſcience had acted all the Yillany of 


the /aft Age; and gone a Jo Way in di- 


2 the Happineſs of this. That if 


the 


Rules, neither was the Kine; but he might 
turn twenty Cylledges out of Doors, if bi 


Conſcience prompted him to it, That if this 
were 
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| were the Caſe, into what a Condition had 


they brought themſelves 2 That they ſeem'd 
ſond of being ſprinkled with the Blood of 


dir John Fenwick ; but ſince the Govern- 


ment was not in Danger, he believ'd, the 


Country would be glad that their Blood might 
nn ſecure in their Veins, and ot be tapped 


vpn every Occaſion, to ſerve a Turn. hat 
Ie Bll of Attainder did not paſs, Sir John 
Ferwick might live in _—_ 


all his Time; 
reſee the Con- 
ſequence. For if there were Rules to be ob- 
ſervd in all Governments, and no Govern- 
ment could be without them, if they ſub- 
verted thoſe Rules, they deſtroy'd the Go- 
vernment, 


Mr. Newport urg d, in the ſame Caſe, 


| againſt the Legality of determining upon pri- 


vate Conſcience ; that he look'd upon himſelf, 


| in the Houſe, as a Judge; and that tho, of 


usown prizate Knowledge, he might know 
that Sir Fohn Fenwick was guilty, yet, as a 
Judge, he thought That ought not to weigh 


| vith him; ſo that he ought to go according 


to his Judicial Knowledge, and not his 
Nate Knowledge, That there was a Caſe 
n the Reign of King Henry 4. where two 
en travelling together, one kill'd the other, 
nd the Judge faw it. And afterwards that 
Judge came the ſame Circuit, and an inno- 
tent Man was try'd for it; and yet the Judge 
(7 was 
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was obligd to go according to his Tudici 
Knowledge ; and all he could do in thy 


Caſe was to reſpite the Judgment, and appl 
to the King for the Man's Pardon, 


(I muſt not diſſemble here, that this Caſe wx 
anſwer d by the then Sollicitor-General, wh 
ſaid, that the Judge would have been blam' 
if he had acted in that Manner at that Da 
For tho he acknowledg'd, a Judge ou 
not to judge according to his private Knoy: 
ledge, yet, if he knows any Thing that my 
acquit, or convict, a Priſoner, that is no 
commonly known, he ought to go dom 


from the Bench, and give Evidence of tu | 


Knowledge : For the procuring a Parda 
afterwards, would not make the Priſoner 


Satisfaction, there being ſome Forfeiturs | 


that a Pardon does not reſtore. ) 


A very Noble Lord, who was at tht | 


Time but a Commoner, (and whoſe Sent: 
ments, perhaps, may now be of a differer 


Caſt) agreeing that High Treaſon was tt | 


greateſt Crime, and that the Matter recite 
in the Bill againſt Sir Zohn Fenwick ws 
High Treaſon, very ſtrenuouſly afſertes, 


That the greater the Crime was, the cleare | 


the Proof ought to be. 'That he thought 
was no Argument, becauſe they could u 


peal Magna Charta, and all ſubſequ” | 


Laws, that therefore they ought to * 
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And he muſt ſee a better Reaſon given for it, 
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before he conſented to the Attainder. That 
he did not remember any one Precedent for 
attainting a Perſon who was in Cuſtody, and 
forthcoming, but what had been univerſally 
branded. And that They were rather Re- 
proaches to the I Reigns they were made 
in, and to be mark d out as Rocks for Us to 
avoid, than Patterns to be imitated. 'That 
tho' Sir John Fenzwick's had been call'd a 


Tryal, he knew no Tryal for Treaſon, but 


per Fudicium parium, by a Jury; or per 
Leem terre, which included Impeachments 
in Parliament. That it was an odd Sort of 


a Trial, if it muſt be call'd one, where the 


Perſon had a Chance to be hang'd, but none 
to be ſac'd. For if, upon that Proceeding, 
Sir 7ohn ſhould be thought never ſo inno- 


cent, it was not in the Power of the Houſe 


to prevent his undergoing another Tryal, 
which was contrary to all Rules. That 
whether they were to be conſider d in the 
Capacity of Judges, or Jury-Men, he never 
yet heard of a Judge,or Jury-Man, before, but 
who was upon Oath : And the Witneſles were 
upon Oath : But that, here, all thoſe materi- 
al Circumſtances were wanting. 


That my Lord Coke's Definition of a 
Judge's Diſcretion was, he muſt diſcernere 
per Legem ; and that where Jndges made the 
Lay their Rule, they could never err, * 
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if the arbitrary Dictates 0: their own Fahities, 


which my Lord Ce c The Crooky | 


Cord of Diſcretion, were ti Rule that 
went by, endicl, Lrrors muic e the Efleg 
of ſuch Judgments. That in Sir Johns Cat 
there was but One Witneſs, ſnppoling te 


was upon Oath ; the reſt was but prefump. 


tive Evidence: And it was a Rule he neue 
heard contradicted, that Pr eſumptions might 
be made in Facuun of Life, but never to 
convict a Man. That tho' This was admitted 
to be no Evidence in the Courts below, all 


was anſwer'd, by calling it Parliamentay | 


Proceedings. But he begg'd Leave, in Vi 
dication of thoſe Courts to ſay, That what 


ever the Rules in J/eftminſter-Hall wer, | 
twas not therefore Reaſon, becauſe 'twas a | 


RUE; but becanſe 'twas Reafon, an 


Reaſon approvd of by long Experience, 
and therefore twas a Rule. And in The 


they ought to be imitated. That he would 


not have thoſe Rules thought Matters « | 
Form, but Subſtance, or, rather, Part of the | 
of the Law itſelf. That if no Gentlemm 
could give a Reaſon, why the Teſtimony ct 


One Witneſs, and He not upon Oath, ſhoukd 
be deem'd ſufficient Lvidence, but they mul 
reſort to their Parliamentary Diſcretion, 
to ſupply that Defect ; twas ſuch a Diſcte- 
tion as he ſhouid always diſclaim. 


I mnſt not omit here the Corro»oration of 
what ſtrong Proof, by the IL. aw, was re le 
0 
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in Caſes of Life, mention d by Col. Lil- 
zurue upon his 'Tryal, becauſe it is not com- 
fine oaly to #nferior Courts, but extends to 
the Buſineſs of Attainders. He there deſires 
the Jury will take Notice, that by the Sta- 
mtcs of 1 Fdww. 6. and the 5th and 6th of 
the ame King, No Man ſhould be condemn'd 
of Treaſon, but by the clear Proof of two 
Witneſſes ; and in Lord Coke's 3. Inſtit. 
in the Chapter of High -Treaſon, it is ſaid, 
it muſt be by the direft and /afficient Proof 
of ter Witneſſes, and not on Surmiſes, 


bor Conjectural Inferences ; and that he be 


Atainted by due Courſe of Lato, and by no 
efulnte Power, or other Means whatſoever ; 


and that there muſt be two lawful Witneſles, 
| a well on the Tryal, as Indictment ; and 


that the ſame Attaiuders of Treaſon mult be 
won plain and direct Evidence ; for tho 
Reſtitution of Lands may be had, there can 


de None of Life. 


| ſhail not enter upon the Subject of two 


| VWimeſles being abſolutely neceſſary to One 


0cent Act of 'Treafon, becauſe it has been 
conrroverted in a Number of Cafes, and 
muntain d, that tho' according to the Laws 
(ite Land, and the Laws of God, there 
ot to be two Witneſles in Treaſon, yet in 
« Late, conſiſting of complicated Facts, and 
« Reiterntiog of many Actions, it was not 
ended there ſhould Le two Witneſſes to 

every 
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every Fact; but if there was one Witneſs 6 
one Fact, and another to another Fact, boy 


tending to the Accompliſhment of the ſans | 


Species of Treaſon, theſe were two Witneſs 
as the Law requir d. 


It is very Evident, in the Courts belon, | 


where Matters have been carry'd with ay 
tolerable Degree of Impartiality, that Juris, 


judging on Preſumptions, have been d. 
countenanc'd and cenſur d. Sir Darth. 


Mew Shozwer, in ſumming up the Evidence fr 


Peter Cook, try d upon the Aſſaſſmation-Pik | 


in 1696, told the Jury, that they were nc 
to find according to their private Opinim, 
or according to common Fame, or the Vr 
difts that had been given in other Caſes, « 
according to the Confeilions or dying Speecie 


of Criminals, who had been executed, whe | 


tber made by themſelces, or by others for then, 


but they muſt have the Evidence of two as | 


dible Witneſſes. That the Queſtion was nt 
merely, whether the Priſoner were guih 
but whether he was /egally prov'd gutlh 
That he was not guilty in the Eye of tte 
Law, if there were not two Witneſles ; and 
in the Priſoner's Caſe, there was but Or: 
at leaſt, but One that was to be belie'C 
So, as to the Credibility of Witneſles, tit 


Lord Chief Juſtice Scroggs, upon the Tri | 


of the Earl of Caſtlemain, (32 Car. 2.) to 
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the Jury, that where two Witneſſes al 
| produce, 
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noduc d, both ſpeaking materially to the 
{ame Thing, and One is believ'd, and the 
Otter not, then there was but One Witneſs 
in Truth, which was not ſufficient to find 
| the Priſoner guilty. That tho a Witneſs was 
allow'd to be One in Law, yet it was the 
| Buſineſs of N to weigh the Reputation 

of the Vitneſſes; nor did he think the Judge 
could diſcharge his Conſcience without taking 
Notice of theſe Things, 


have but two Points more that remain to 
be ſpoken to, and ſhall then diſmiſs the Sub- 
ect of Attainders : Firft, As te the Excuſe 
that has been given for bringing in Attain- 
ders, in order to produce a full Confeſſion ; 
and that if the Party accus'd would, before 
| Things were brought to the laſt Extremity, 
tell the Truth, and leave off diſſembling, he 
might find Favour. Secondly, As to the ge- 
reral Arguments that have been urg d againſt 
Attainders obtaining, and growing into Pra- 
1 


To the Former, it has been obſerv d, upon 
this Preſumption, that by an Attainder, the 
Priſoner's Blood was not aim'd at, but his 
Confeſſion, that the Party was thus, in a 
Manner, to be rack'd to Death from one 
Reading of the Bill to another, and, poſſi- 
bly, might che to be hang'd, drawn, and 

* quarter d 
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* 


r not conſe ſſing it. 


That as to a Confeſſion urg d as a Rea 
for ſuch a Bill, the ſame Reaſon might hold | 


for bringing in anat her Bill to make the Party 
confeſſing, a good Evidence. 


That, ſometimes, People were wine 


1 at laſt, not for High Tr eaſon, bu 


drawn to confeſs more, than they really | 


knew. 


That Pretences to Confeſſion are gene · | 


rally but Artifices; as in the particular 
Caſe of my Lord Preſton. He, being at. 


tainted, was put upon doing Something to | 
obtain his Pardon; and he made an ings 


nuous Confeſſion, as it was call'd, and ac 


eus d moſt of the Great Men. And tho 


this was deliver d to the King under hi 
own Hand, yet, when he had his Par- 


don, he deny'd every Word of it, and faid, 


be had done it to ſave his own Life, - 


And, laſtly, that if the Priſoner were 
Man of facention and Pratiſe, it might | 


be ſome Spur to him; and to ſave h 


poſlibly, he might frame a Plot, that might | 


-make the 'beft Subject tremble. And if, o 
the Contrary, he kxew Nothin 


ſuch a PBlockhead, he Was e to in 
Nothing, would it then beWvught * 
| ) 
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able, to bans a Man for his Inorance, or 
Want of Senſe ? 

As to the general Arguments, that have 
| been urg d againſt Attainders prevailing in 
' Cuſtom, the Principal of them are theſe. 


For that a Parliament ought not to ſeek 


a Way to the King's Favour by voting againſt 
2 Criminal for High 3 


For that Attainders are Hardſhips upon 
a King, who would rather take all Ways 
of ingratiating himſelf with his Subjects, 
and by this Method was * upon pronoun- 
cy the Sentence himſelf, or rejetting the 


Becauſe, it appearing by Hiſtory, that 
the Crown had often zrump'd up Plots up- 
on the Subjet?, therefore Acts were pro- 
vided, that there ſhould be 7zwo Witneſſes 
in Caſes of High Treaſon. 


For that Parliaments are not tied up to 
| the Forms of Inferior Courts, in Law or 
Equity, but are bound only by their own 
Conſtitutions; and becauſe they may de- 
| Clare That to be a Crime which was no 
| Crime before it was committed, and de- 


will admit as Eoi- 
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For that if the Party had a Tryal b ” 
a Jury, he would have the Benefit of . 
Challenges, the Witnelles ſwom, and th 
Liberty of making Exceptions to their Te. 
ſtimony. 


For that the Things, to which a pe- 
ſon was to make his Defence in Cagity 
Caſes, mult, in Law, be both alleds4 
and prov'd againſt him, to make the * 


compleat. 


For that a Man may be unlatefully cor 
victed upon ſtrain'd Conſtructions of Trec- 


: fon; as the Act of Reverſal of Load 
Ruſſeſ's Attainder declares him to the 


—— 
— = ©Cca(jyjJj;K Boy” Hg CQHW, ' 


For that there is ſo much, Roguery n 
the World, that it is difficult to are 
at the Trnth: Of which there was a no 
torious Proof in the Caſe of Yormgs, who 
contrivd a Plot, ſo cunningly, againlt | 
late Biſhop of Rocutsttr, that if a lil 
of Attainder had been brought in again 
the Biſhop, before the Contrivance had ben 
diſcover d, it might have had the moſt fatal 
S | 


For that it is too ſel make a LW 


to condemn a Man ſubſcqMEnt to the Ty 


Fs" 


and to do it upon doubtful and uncertain 


| Fvideace; or, rather, %, no Proof at all. 


(. I have given ſo much Latitude to the 

Bajineſs of Attainders, that the Compaſs 
of my Pamphlet calls upon me to haiten 
to the other Part of the Subject. Every 
Reader will be aware how ſtrongly it has 
been intimated, that the Saſety and Li- 
berty of the People require that Attainders 
ſhould be acoided, unkeſs upon the greateſt 
Emergency, and where they are the only 
Refuge to an injur d Adminiſtration. I ſhal 
— 4 conclude this Head with only ob- 
ſerving, that the Preamble of the Bill for 
attainting the Duke of Monmouth, gave a 
ſubitantial Reaſon for it: That he was in 
Ams, and could not be brought to Juſtice : 
Which imply'd, that if he coz/d have been 
brought to Juſtice, they would not have 
attainted him. 


But it is ſaid by ſome, (Who are bette 
Friends to Attainders, than I profeſs myſelf 


2] to be) that ſuch monſtrous Crimes are fre- 


quently committed, that they are not pro- 
vided againſt, becauſe the Government did 
not imagine Mankind to be capable of them. 
Does it therefore follow, the Criminal is 


not to be puniſh'd, who firſt ventur'd to 
commit them 2: The Parliament do not al- 


ways think themſelves obligd to make a 
H 2 Law 


DO 
Law firſt, but they make the firſt Crim. 
nal an Example. Forms of Law, and N. 
ceties in the Proofs of Facts, which the, 
all experimentally knew to be true, hate 
not hinder'd them from doing themſelves thy 


Juſtice, which every injur d People have: 


Right to exact: and which is abſolutely ne. 
ceſlary to preſerve a Nation, For a con- 
ſiderable Time among the Romans there 
was no Law againit Parricides; was it 
therefore unjuſt, ſay They, to diſtinguih 
the firſt Man who durſt venture on ſo mom. 
ſtrous a Crime by a Puniſhment extra- 
dinary? Before the 22 Henry 8. there ws 

no particular Law in England againſt poi 


| 


ſoning; was it therefore unjuſt by Bill d 
Attainder to make an Example of the of 
Man who introduc'd ſo deteſtable a Villas 


ny e Setting Fire to one of the King's Ships } 
is not Treaſon within the Statute 25 Edw. ;. 


yet could any One think it unjuſt, ſhould 
the Parliament by Bill attaint the Perſon of 


High Treaſon, who ſhould ſet Fire to de 


Whole Royal Navy? 


It comes then next to be aſk'd, in what 


Caſes theſe Parliamentary Proceedings may 1 


be admitted ſo ahſelutely neceſſary, as pre 
tended 2 Theſe are, I think, only, where 


the Government is in Danger and cannot | 
otherwiſe be reſcued ; where the Offenders 


are ſo bis, that they cannot otherwiſe be 


brought to Zxftice ; or where the * 


0 


U 
0 
[ 
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are ſhelter'd from the Law, and do not 
come under the Denomination of it. In 


theſe Caſes, there is a Reſource to the 


Supreme Power of Parliament, who have 


their Juriſdiction over every one, who ſtands 


in the Degree of a Subject. As their Au- 


thority is large and extenſive, ſo their Pow- 
er and Methods of Puniſhing are equally 
unconfin'd. In ſeveral Countries there are 
different Meaſures of Puniſhment for the ſame 


Offence : Wilful Murther in Jre/and is 'Trea- 
fon; as is the wilful burning of a Houſe, or 


Stack of Grain, there. In the Ifle of Man, 


1 is py | to ſteal a Hen, and not an Horſe : 


and the Judges are guided, as they ought, 
by the Laws of their reſpective Countries. 


But Parliaments, in their Judgments and Sen- 


+ fences, are rather diſcretionary, than limit- 


ted; and can either execute, fine, baniſh, 
or impriſon, as they think the Puniſhment 
molt adequate to the Nature of the Offence, 


| or, as they in their Wiſdom judge, the Ne- 


ceſſties of the Times demand. The Rump- 
Parliament made an Ordinance for the Ba- 
niſhing of Col. Li/burne, even after he had 


| deen wy rr by his Country ; and enacted, 


that he thould be adjudg'd guilty of Felony, if 


_ ever he was found in England after ſuch a 


lim tted Time. Nor has it been unuſual with 
the Parliament to add Circumſtances of Pu- 
nihment, where a Ciime was attended with 
*zzravating Circumſtances ; as in the Caſe 


of 


T1 


of John Hall, who murther'd the Dike cr 
Glouceſter, 1 Hen. 4. of Kirby, who kill; 
the Genocſe Envoy, 3 Rich. 2. of Sir Jibr 


Mortimer, 2 Hen. 6. of Richard 
who, having poiſon'd the Biſhop of Rocheſter; 
Brother, was attainted of "Treaſon, and it 
was enacted, that he ſhould be boil'd tg 


Death in Oil : And of the Maid of Key, | 


who pretended to a Revelation, that God 
was diſpleas d with King Henry the $th for 


being divore d from Queen Katherine, and | 


ſhe was attainted of Treaſon. In all which 
Attainders, there being Crimes and Offences 
againſt the Law, thoſe Parliaments did not 


think it unjuſt, Circumſtances conſider d, to | 


heighten and add to the Puniſhment, and that 
upon the firſt Offender, | Fe 


It is ſaid, I know, by ſome, that 


bringing in Bills to inflict Pains amd Penaltie, 
has been chiefly to puniſh that Offence which | 


is call'd, the Crimen Peculatis ; that i, 
when a diſhoneft and avaricious Miniſter 


makes Pillage of the Monies given by the Pu. 


lick, and appropriates them to particular and 
private Uſes. But the Sentence of Baniſh- 


ment, by King and Parliament, has been pre | 


nounc'd upon a greater Latitude. Peter d 


Gacefton, in the Reign of Ederard tie | 


Firſt, was driven from the Realm for Lit, 


. . ; > 4:3 ) La 
for having evilly advis'd and Counſelld de 


King, and eatic'd him to do Evil; for have 
chcate 


W | 


Croke, | 


2 
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cheated the King in his Treaſure, and ſent it 
bevond the Seas; for having encroach'd to 
himſelf Royal Power and Dignity, in making 
| People engage themſelves by Oaths to live 
and dye with him againſt all Men; for not 
ſufſering good Minifters to execute the Laws 

of the Land, but for diſplacing ſuch and 
employing thoſe of his own Confederacy, who 
at his Will and Commandment acted con- 
tray to Right, and the Law of the Land: 

For ſupporting Robbers, Martherers, &c. 

procuring for them the King's Charters of 

Pardon, by which he encourag'd Evil-doers 
to do worſe. The Fpencers, in the Reign 
of Eqdry. 2. were likewiſe condemn'd of 
High Treaſon by the Lords in Parliament, 


d ra ! to be Baniſh'd, for Crimes 
uch of ſame Nature. The Duke of 
Norfolk anv@Earl of Herefoggh, in. the Reign 
of Rich. 2. each impeachiithe other of 
Treaſon, and deſiring the Cor BY according 
to the Cuſtom of the Times, were baniſh'd; 
| tic One for Life, and the other for Ten 
_ Years, But among the many Parliamentary 

Judgnents, fince the Time of the Norman 

Conqueſt, I do not remember that any One 

Biſhop has been baniſh'd ; fo that the Caſe 
: Dr. ATTER BURY may ſtand as a Prece- 
ent. 


When our Zeal, indeed, in Church Af- 
ar, was ſomewhat more fervent than we 
arc 
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at this Day can pretend it to be, ſeven 
Biſhops were depri:'d for Hereſy by th 
Concurrence of proper Syncds ; and O 


for Offences againſt the State, have been w. 


mov'd by the Lay-Magiſtrate. 


As to the Validity of theſe Deprivating 
it is a Controverſy here quite out of my Pro 
vince. * Archbiſhop Laud maintain d, up 
his Tryal, that Biſhops might be regulated 
and limitted by human Laws in thoſe Thing 
which were but Incidents to their Calling; 
but their Calling, ſo far as it was by Right 
Divine, could not be taken away: That the 


Juriſdi&ion of a Biſhop in Foro contentigh, 


and Places of Judicature was acknowledgd 
to be deriv'd from the Crown; ht his On 
his Calling, and Juriſdiction, 

ſcientiæ, was from God and fr 
by Divine andApoſtolical Right. 
Learned My Dodevell t has given us the full 


Sentiments of the Primitive Chriſtians, as 1 
Sees no otherwiſe vacated than by Lay De. 


ivation : That they deem'd, ſuch as were 
ſubſtituted in the Room of depriv'd Biſhops 


could not claim any Subjection; and that 


even a Biſhop's Baniſhment was no Releale 


from Subjection to him. Tis certain, that 
w ben 


1 


+ In his Cautionary Diſcourſe of Schiſm, and Is 


Vindication of the Depriv'd Biſhops. 


© 
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when the Emperor, Michael Palæologtis, in 
the 13th Century, got the Patriarch A R- 
sk N Us depos'd, and GERMAN us tranſla- 
ted to the Sce of Conſtantinople, the Subſti- 
tute was ſo tir d with the Odium of coming 
| into Arſenins's Place, who was injuriouſly 
deprivid, that he ſoon retir'd ; and they, 
who thought Arſenizs was injur'd, refus'd to 
communicate with the Uſurper of his Office. 
But, as I ſaid before, this Argument non eff 
bujus loci : 1 refer thoſe that deſire Satis- 
faction in it, to the Writings of Mr. Dodell, 
and the Determinations of the Conv oca- 


rio x, hen they fat to do Bufineſs, 


5 £5 = 
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| 


ti 


My particular Subject here, confines me to 
of the Sentence of BANISHMENT; | 
I purpoſe curſorily to take Notice of 
How many Sortz it formerly conſiſted with us 
in England, as alſo among Thoſe of Old 
Rome and Athens. 7 "0 1 


To begin at Home, we had two Kinds of 
| Baniſhment, in old Days, uſual in England; 
one, which our Anceſtors were pleas'd to call 
Vauntary ; and another, the Sequel of a 
formal Proceſs, upon Compulſion. That, 
which they term'd Voluntary, was diſtin- 
| 8uſh'd by the Word Ahjuration, becauſe it 
Ws 2 renouncing by Oath, and ſignify'd in 
tie Law a Sworn Baniſhment, or forſwear- 

I ing 
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ing of the Realm. To explain the Fo. 
mer, we are to know, that ſo great was the 
Devotion towards the Church from King 
Edward the Couſeſſor s Time till 22 Hen. G 
that if a Man, having committed Treaſon « 
Felony, could get into the Church K 
Church- yard before he were apprehended, te 
might not be taken thence to the uſual Try 
at Law, but confeſſing his Fault to the | 
ſtices at their coming, or to the Corone, 
might be admitted to his Oath, to abjure c 
forſake the Realm. (But this grew at laſt o 
be but a perpetual Confinement of the Offende 
to ſome Sanctuary, wherein, upon Abjur- 
tion of his Liberties and free Habitations, t | 
would chuſe to ſpend his Life ; (as appem 
An. 2 2. Hen. S.) which Benefit by 21 Za. 

was wholly taken away.) This Cuſtom 
allowing Sanctuary was ſoynded upon 
Law of Mercy, and upon the great Rewe 
rence, Honour, and Devotion, which tle 
Prince bore to the Place whereto he grant 
ſuch a Priviledge. It ſeems to have take 
its Beginning from the Cities of Refuge met 
tion'd in Hily Niit: In Imitation whered, 
firſt the Athenians, and then Romulus e 
rected ſuch a Place of Immunity, which tf | 
call'd an Aſylzm. ol 


1 


2 
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the] The compulſive Baniſhment was, where 
Ung | any Perſon had by his Crimes forfeited his 
vs, | Tife ; and the Grace of the Crown mitigated 
ac | the Forfeiture by Exile, perpetual, or for a 
a | Jem, The Lord Coxt diſtinguiſhes, that 
> et | where any Perſon, attainted of Treaſon or 
dy | Felony, and ſaving his Life, is baniſh'd for 
Js ever, this is in Law a Cicil Death; but 
Me, | where he has Judgment to be exil'd only for 
eg 2 Time, which ſome call a Relegation, this 
ſto] i 70 Civil Death. However, in Both, the 
ndr | Fate falls from the Convict to the Crown. 


The Romans, likewiſe, before us, had 
- their diſtinct Species of Baniſhment ; which 
. all aroſe from the Porcian Law, by which 
70 Citizen of Rome was to be executed, or 
' puniſhd with Rods, but, upon the Sentence 
of Condemnation, ſhould have Permiſſion 

given him to go into Exile, f The ſeveral 
| Sorts of Exile among them are deſcrib'd by 

the Words Exilium, Relegatio, and Depor- 
tatro. The Exilium with them was not a 
Puniſhment immediately, but by Conſe- 
' quence ; for the Phraſe uſed in the Sentence 
aud Laws, was Agua & Ienis interdittio, 
| tle Forbidding the Uſe of Water and Fire, 
which being neceſſary for Life, the con- 
I 2 demn d 
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demn'd Perſon was oblig d to leave his Cour- 
try. The Relegatio was a Sentence, byf 
which they were condemn'd either to 
their Country for a ſet Time, or for ever 
and loſt neither their Eſtate and Goods, * 
the Priviledge of Citizens; on the Contrary 
the Deportatio was a Sentence, by which 
the Parties condemn'd were baniſh'd always 
for ever, and loſt both their Eſtates and Pri. | cal. 
viledges, being accounted Dead in the Lay. | 10 
muſt not forget to mention that there was ano- | 44 
ther Sort of Baniſhment, denounc d chiefly for | put 
State- Criminal among the Romans, where) 
they were confin'd to ſome particular Iſland, 
and not allow'd to ſtir out of its Limits; and (l. 
Caſar, for the ſtricter Safety, order d ſuſpett- 
ed Perſons not to ſtir three Miles from the 
City. F But of all their Political Baniſt. 
ments, none were ſo laudable, as thoſe pu f ft 
in Execution againſt Informers. This mif- de 
chiecous Tribe, as they were countenancs | o 
and rewarded by ill Princes, ſo were they | 
extremely detefted by the good Emperors | 
* Titus proſecuted all that could be found 
upon the moſt diligent Search, with Death | 
or perpetual Baniſhment : And Pliny rec 
kons it among the greateſt Praiſes of Trajan, 
that he had clear'd the City from the or 
jurd 


n 
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* C. Rhodiginus, Roſinus, Turnebus, Calvin 
Lexic. Juridicum, Qc. 
+ Sueton. i Claudii vit 4. 
* Idem in Tito, 
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n- jur'd Race of Tnformers. ** We have Reaſon 
byf to think theſe Vermin ſhot up, at Times, in 
gel evcry Clime ; and that the Romans were not 
er worſe furniſh'd with their Delarores, than the 
of People of Greece were with their Zuzogarlas, 
ry} For at Athens, this baſe Humour grew to 
ich] ſuch a Height, that every Corner ofthe Streets 
Ws} was peſter d with Swarms of turbulent Raſ- 
n: cals, that made it their Conſtant Buſineſs 
If to pick up Stories, and catch at every Oc- 
| caſton to accuſe Perſons of Credit and Re- 
for | putation. f 
by} From the Romans I proceed to take a ſhort 
nd, | View of what Sentences of Baniſhment were 
Cl} practisd among the Athenians, which, I 
. think, were but two, and diſtinguiſh'd by 
the | the Names of ), and Oceguionac. Tho 
A the Order of Time is inverted by ſtepping back 
put F from the Romans to the Athenians, the Rea- 
. ders will ſoon perceive that I had a Reaſon 
cd | for this Method. 
The $v-y was a perpetual Baniſhment, 
whereby the condemn'd Perſons were de- 
pv d of their Eſtates, which were publickly 
expos d to Sale, and compell'd to Leave their 
Country, without any poſſibility of returning, 
except they were recall'd (which very rarely 
. tappend) by the ſame Power that expell'd 
rd | them. Nay, and againſt theſe Exiles, the 
lays were ſo ſevere and inveterate, that a 
Clauſe was provided, That whoever ſhould 
33 Harbour 


1 It Panegyrico. 1 Scholiaſt. zz Ariſtophanem. 
Demoſth. I Neaunngn. | | 
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harbour or receive the Party baniſh'd, ſhould 


be liable to participate the ſame Fate with | 
Him. And there was ſome Reaſon fy 


the Reſentment of the State, againſt theſ 
Exiles; becauſe they were generally of no het. 
ter a Character than thoſe, who are with u 


tranſported. And this Kind of Sentence, like | 
'That of 'Tranſportation, was a private and | 


judiciary Puniſhment. 


The 'Oceagougs, or Exoſtraciſm, was of: 


much more creditable Nature, and in ome 


Reſpects comes near to a Baniſhment by Par | 


liament, tho in Others we dare not aſſen ſo 
ſtrict a Reſemblancc. The Perſons, who 
were baniſh'd in this Manner, were not try', 


or convicted, upon Proof, of any Offence; 
but the Hate ſeeing Reaſons for ſending 
them away, the Queſtion was put to the F 


Vote; and if Six Thouſand aſſented to the 


Baniſhment, it was paſsd into a Decree; | 


but if not ſo many, the Intended Oftraciſn 


was thrown out. It is almoſt too wel | 


known, to need a Remark, that the Names 
of all the Voters were written on Tiles, 


Pieces of Earth, call'd ds ; and thi | 


thence the Sentence deriv'd its Name. | 


The Original and Antiquity of this S. 


of BANISHMENT, is very variouſlyreported h 
Authors, who attribute its Inſtitution to ® 


mal) | 


Plutarch 72 Ariſtide, c. : 
+ Heſychius, Euſtathius, Julius Pollux, & ali! 
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many ſeveral Great Men. They who are 


* ambitious of this Sort of Hiſtory, may find it 


in Euftathins upon Homer, Heraclides Pon- 
ticus of Governments, lian, Plutarch, 
and Harpocration; or, which is eaſier, may 
meet with what They, and others, have ſaid 


+ | on this Subject, collected by F. —_— in 


his Attic Lections, and John Philip fei Fer, 


te German, in his Book of Grecian An- 
tiquities. M Buſineſs is rather to explain 


the Nature of it, and for what Reaſons pro- 


nounc d, than at what Time it began to take 


place. But it was found ſo good a Prece- 


dent, that, as the Scholiaſt of A4riſtophanes 


informs Us, it was follow'd at Argos, Me- 
gara, and Miletus. 


It reſembled our Parliamentary Judgments 
in This, that it was always pronounc'd u 
a great Majority of Votes, and thoſe of the 


*; | moſt ſedate, and wiſeſt of the People, for 
none were allowd to give their Vote, as 
Lo Emmins ſays, f who were under Sixty 


Years of Age. 


It differ d, indeed, from our Parliamentary 


| Baniſhments, in that, tho' ſometimes they are 
| Teversd by the Grace of the Crown, they are 


ſeldom or never limitted to a Term of Years, 
but expire only with the Life of the Exile. 


Ide Oftraciſm only enjoin'd a Ten Years 


5 . 
be Republica A henienſtum. 
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Abſence, at the End of which the baniſh 
Perſons were permitted to return, and enj 
their Eſtates, which were all that 'Time 
ſerv'd entire to them : A Cenergſity and Mey: 


cy, which few, if any, Nations have though | 


ht to follow them in. 


It differ'd, likewiſe, from the Parliamer 
tary Baniſhments of theſe Times, in Point, 
which, without Queſtion, we ſhould blu 
to copy their Examples. For it was inſtit- 
ted not ſo much with a Deſign to puniſh aꝶ 
Offender, as to mitigate and 2 the Fur 
of the Envious, that delighted to depreh 
thoſe, who were eminent for their Virtues and 
glorious Actions, and by fixing this Diſgrace 
upon them, to exhale Part of the venomous 
Rancour of their Minds. It was never i. 
flicted upon any but Great Perſons ; ſuch u 
for Reputation, Quality, Riches, or El 
quence, were eſteemd above the comma 


Level, and expos d to the Envy of the Pe 


ple; inſomuch that even Damon, the Pr 
ceptor to Pericles, was baniſh'd theres), 
becauſe he was a Man of more than crdinar 

Senſe. To be too Rich, or have too mid 
Authority and Credit with the People, was! 


ſufficient Cauſe for Baniſhment ; becauſe % 


great an Intereſt and exalted Merit made tie 


yi 2. 5," CB 


Owners ſ#ſpetted of Deſigns againſt the 7 


vernment. That too great Virtue Nas! 


Motive to this Cenſure, will be evident, ho 
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xe either ſurvey the Perſons, who underwent 


Oftraciſm, or the Perſon, on whoſe Account 


the Cuſtom was aboliſh'd, 


What ſtronger Proof can we deſire of 
This, than when we hear that Ariſtides, who 
obtain d the Divine Appellation of Juſt, 
(while Kings took Delight to be call'd Over- 
comers of Cities, Plunderers, Oc. affecting 
4 Reputation which proceeded from Power 
and Violence, not from Virtue) was baniſh'd 
by the very People, amongſt whom that Ti- 
tle of his was acknowledg'd ? The Reputa- 
tion of his Juſtice and Virtue was the very 
Thing that blew up the Envy againſt him, 
and made him the Mark of Popular Re- 


ſentment. Plutarch has recorded a very 


ſingular Paſſage, which is an Evidence that 
this was the Occaſion of his Baniſhment, 
When the Oftraciſm was in Agitation, as 
they were inſcribing their Tiles for their Vote, 


| aclowniſh illiterate Fellow giving Ariſtides 


tis Tile, as to one of the Mobile, intreated 
lim to write Ariſtides upon it. He being 
amazd, and aſking the Clown if Ariftides 
had ever done him any Injury, None in the 
World, reply'd the Ruſtick, neither know 
the Man, but I am troubled to hear bim 
ſpoken of every where as a juſt Perſon. + 
| Cor- 


cal. 


8 


| Ariſtidem ſibi non placere, quod tam cupide ela- 
ler, ut Præter cæteros juſtus appellaretur. | 


[ 66 ] 
Cornelius Nepos tells the ſame St 
ves us the __ Reaſon to believe the 
| Juſtice of Ariſtides ; f when he, that was 
ſuch Employments of Honour and Profit, dyd 
ſo poor, that he ſcarce left enough behind 
him for his Burial ; ſo that his Daughter 
were forc d to owe their Education to th 
publick Charge, and ſabmit to have ther 
Fortunes paid out of the Treafir', It hy | 
been the Cuſtom of later Times, in ſome 
Countries, for Srateſmen that have not hal | 
the Plea of Porerty, to be content with Fe 
mily-Portions paid out of a Treaſury. 


The Character of Miltiades was as on 
ſpicuous as That of Ariſtides; his Humanity, 
Affability, and Faſineſs of Acceſs, made hm | | 
as popular at Home, as his Military Condud | 

and Proweſs made him of Authority to all | 
the Cities round : But theſe were a ſufficient 
Foundation for his Diſgrace ; and the People, 
taking them into Conſideration, choſe rathr 
that be ſhould be puniſb d without ay 

Fault, than that they ſhould live in Fra g 


But 


tis I irtues. © 


1 


+ Cum tantis rebus præſuiſſet, in tanti paupertare & | 
ceflit, ut qui efferretur, vix reliquerit : Qio factu'n >, 
ut filiæ e jus publice alerentur, &, de communi Laue 
dotibus datis, collocarentur. Cor. Nb. in Aci bib 

* Sed in Miltiade crat cum ſumma humanitas, 147 


mira Comitas, ut Nemo tim humilis eſſet, cui mw 
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But no Remembrance of the Obligations to 
the Father could make Athens depart from a 
baſe Policy founded on Cullom ; fo that Ci- 
mou, the Son of Miltiades, fell into the 
fame dangerous Envy, that had oppreſs d fo 
many Heroes. 'They paſs'd the Sentence of 


| Offraciſm upon him, but repented them ſooner 


of having baniſh'd him, than he did of being 
baniſn d. For when he gallantly gave Way 
to the Envy of his ungrateful Country, and 
the People of Lacedæmon had proclaim'd 


War againſt Athens, they ſoon dearly found 


the Want of bis known Virtues. * 


The great T hemiſtocles was ſubjected to 
the ſame invidious Sentence; but every Ex- 
ample that has, or can be brought, are freſh 
Teiimonies that what ſhould have endear'd 
and made the Parties precious to their Com- 
monwealths, render d them ſuſpected, and 
worthy of this Baniſhment. As on the other 
Hand, when mean and villainous Fellows 


became 


17 


un aditus pateret: magna auCoritas apud omnes Ci vi- 
tates, nobile nomen, laus rei militaris maxima. Hæc 
_ reſpiciens, maluit eum innoxium plecti, quam 
diutius eſſe in timore. 14. in Miitiade. 
Cujus Facti celcrius Athenienſes quam ipſum pæ- 
mtuit. Nam cum ille forti animo inv idiæ ingratorum 
arm ceſſiſſet, bellumq; Lacedæmonii Athenienſibus 
xiflent, confeſtim notæ e jus virtutis deſiderium con- 
leeutum eſt, 14. in Cimone. 
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became ſub ject to it, ſuch as H erboly FE 
furniſh'd all the Writers of Clmdy, 2 2 

Age, with Matter for their Satirical Invective, | 
they thought it high Time that no more ſhoul | 


be baniſh d by Offraciſm ; For the People, 


being offended, as if ſome Contempt, or Af. | 
front, had been put upon the Thing, inſtanth | 


left off and aboliſh'd it. 


The Baniſhment, therefore, of their Heat 
Criminals, (if we may call Them fo, Won 
only Suſpicion of their Intereſt at Home | 
made criminal) was to ſecure themſelves | 


from the Danger, and weaken the grow 


Credit of too popular Subjects ; not to load 


them with Hardſhips or Ignominy in ther 


Sentence. When the Adminiſtration were | 
really angry with one of Authority and C- 
dit with the People, they threw out thei | 
Reſentment in ſome more ſevere Infliftions; | 
as when Miltiades diſpleas d them, they { | 


| ſuch a heavy Fine on his Head, that he dyd 


in their publick Priſon, not being able to di- || 


charge it, 


Every Body, I ſuppoſe, will conſent that 


this Impriſonment of Miltiades was much 
more grievous, than if they had a ſecond 


Time baniſh'd him from Athens; and if fo, 
we may come to conclude, in all other Caſes, | 
that Confinement in a Dungeon, or eve! 


Caſtle, where there is no Releaſe expected, 
1 
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au dread the Diſreputation of being Exiles, 


1 
ic much more formidable Puniſhment, than 
| being only fore d to quit One's Country. 


There is a Fondneſs and Propenſity, in- 


deed, generally in Us to the Land where 


we firſt drew Breath, and we quit its Shoars 


with an heavy Heart, when we are forbid ever 


in to ſet a Foot on its Sand. The Nature 
7 Interdiction adds a Weight to the 


| Sentence ; and the Pride and Oppoſition of 
our Spirits, thus inſulted, makes us meet the 
Reſtraint with a ſtronger Struggle. Perhaps, 
too, we might have fix d our Views of 


Happineſs ; our Inclinations might be attach'd 


| not only to the Native Soil, but the Habita- 
ton we are thrown in; we may be ſurround- 


ed with a Circle of Friends, to be for ever 
divorc'd from whoſe Converſation, is to be 


nut out from all the Sweets of Life. But 
pe are to conſider, that were we not ba- 


miſh d, Nature,. or Fortune, might diſpoſſeſs 
us of thoſe Comforts. Who can be ſecure of 


| the Lite of his Friends, or what Family is fo 
eſtabliſh'd, that Accidents and Circumſtance 


nay not diſlodge 2 Perhaps, too, it may be 
gd, that we may not be furniſh'd with 
Language, to facilitate our Intercourſe in a 
breign Land: But in all Climates we may 
neet with Thoſe, who can diſcourſe with 


3 5 : | 
Ls in our Native Tongue, and make that 


light Apprehenſion eaſy. Or, laſtly, we 


and 


[ 70 ] 
and fear that we ſhall meet with cold Re: 
gards Abroad, when we are become th | 
Out-caſts of our 0979 Country : But Po. 
reigners are often more favourable in they | 
Opinions, and better-natur'd in their Cu. 
ftruftions, than we are to One Another. 
and they are apt to careſs a Man, wd 
Merits, they may miſtakingly think, an 
miſunderſtood, and whom they may cageene 
to have been overthrown by Prejudice and | 
Confederacy. 
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If we examine the Difficulties of IAI. 
i $oONMENT for Life, we ſhall ſcarce | | 


them ſo eaſily palliated. The Pain of thi 
Sentence lies heavy both upon the Bod | 
and the Mind. Life is irkſome, without the | 
Variety of Place and Relief of Action; w 
languiſh in our Health, and impair in Cor 
ſtitution, when we have no Liberty to ker | 
the Spirits and Organs in Play: Our woc 
Stock of Vivacity ſinks under the conſtrand 
Inactivity, and every Senſe of Comfort v | 
niihes at the Melancholy Reflection; tht | 
while Perſons of the meaneſt Rank can ray | 
the World, we only are debarrd the car | . 
mon Benefits of Nature, the chearing In- ; 
ences of the Sun and Air. The being | ( 
cluded from the Converſation of Friends 
not half ſo grievous as being totally depriv | 
of Liberty. When we are our own Matters | 
we can contract new Friendſhips, (or = 
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Converſations, for Friendſhip there is hard- 


p any upon Earth ; ) and ſupply the Lofs of 


our regretted Companions. But in Priſons, 
the Company is made up of Fellow-Sufferers, 
and obdurate Keepers ; and every Hour Ad- 
miniſters either a Tale of Misfortunes, or an 
Extortion for ſome unavailing Courteſy: In 
ſhort, the only Comfort that can be form'd 


fem Impriſonment, is, that it delivers us 


gom a State of Facłion and Impertinence, 


nd puts us out of the Reach of what Syaxt- 
| <:akE has call'd the Inſolence of Office. 


is evident therefore, from this ſhort Sketch, 
where the Nature of the Sentence is arbitrary 


and diſcretional in the Judges, there is more 


Merry ſhewn in condemning us to perpetual 


\ Bayiſhment, than 7042 al Confinement ; 


and the Remnant of our Lives will be much 


nore ſupportable, in being rangers in a 
„ than in being Captices in 
our Oron, = 


It is a Noted Remark, that to a wiſe Man 


de hole NMorld is his Country ; and Pl u- 


ch Was certainly of this Mind, when he 
often d the Idea of Baniſhment with ſo many 
Crcumſtances of Advantage. f His Diſſer- 

tation 


4 \ ” 
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tation is ſo worthy the Spirit of a Phz/ 

and the Subſtance of it ſo adapted to the 
Caſe of every Exile, who has a Soul and 
Judgment fit to make U ſe of his Directions 
that I have determin'd to conclude with ſome 


Exſtracts out of it. If they contain fone | 
Strokes which the MaLIoxAx TS may ox | 
ceive to be T imiſts, they are at Liberty v 


trace them in the Original; or, if they cu. 
not do that, let them take them upon Con- 


tent, and they are welcome with all ny | 


Heart. 


3 for Baniſhment and Diſgraces, md | 
Loſs of Honours, our Opinion preſcribing | 


the Meaſure of our Happineſs or Affliflin, | © 


and not the Nature of the Tg 2 . 
imſelſ, light k 


or heavy, eaſy to be born, er grievous a | ©... 


Man makes them to 


| Every 


inſupportable. 


N here Evils, therefore, Mit us 
Imagination and falſe Opinions, we 
deal with Ourſelves as we do with Chi. 
dren, that are apt to be * with J. 
zards and falſe Faces; and yet, by In 
ing them nearer, and making them l 
and turn them on every Side, they it 


Frys, 


Ther | 


brought, at laſt, to deſpiſe their own Tr | 


birt | 
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There are t Hogſheads, which, as 
Homer ſayc, Hye in Ilcaren, full, the One 
{ the Good, the other of the Ill, Fates of 
Men : But it 1s not Jupiter in Fatt, who 
ks to draw out 1% ſome a Share of Fils 


mperd with Good, and to Others, only 


inqualifyd Streams of Evil ; but it is Ile 
mrſelces that do it. 


Put were ce to graut that it is a grie- 


ms Thing to be baniſh'd, ſo there are ma- 
= Thins that we eat, of a bitter, ſharp, 
id biting Reliſh, which yet, by a Mixture 
Either Things, more mild and ſweet, hace 
F | their Unpleaſantneſs taken off. There 


me allo ſome Colours troubleſome to look 


uur, which bear ſo hard, and ſtrike fo 


rercingly upon the Sight, that they confound 


nd dazle it ; but by mixing Shadows with 


lem, or by turning our Eyes upon ſome 


ten and pleaſant Colour, St at once re- 


rudy this Inconcenience. Thou may ſt alſo 
the ſame to the Afittions that befal thee, 
Y conſidering them with a Mixture of thoſe 
Atzantazes and Benefits thou ſtill enjoyeſt ; 


| «Wealth, Friends, Vacancy from Brfineſs, 


rp a Sipply of all Thinss neceſſary to 
ife, 


I. 1.1 


; . 


It is not eaſy, indeed, for Him that ha 


70ſt his Wealth, quickly, to gather it up 6 
Cain; bit every City becomes preſently the 
Man's Corntry, wwho has the Skill to uſe i 
and who has thoſe Seeds within bim, «hic 


can lice and thrive, cling, and grew t | 


every Soil. 


Some One Country, we muſt own, is found 


to be more agreeable to a Plant than au 
ther, in which it thrives and flouriſh 
better ; but no Place can deprice a Mar 
of his Happineſs, unleſs be pleaſes, any 
more than of his Virtue or Prudence. 


As for Him, hom Fortune has depric'd 


if bis own Habitation, it puts it in bi 
Poꝛwer to go and reſide where he Ju 
If Thou art not afſign'd to One Pla 


Prohibiting 7hee that One, 7s giving thee 
Leave o dell every where beſides. 


Nature, in our firſt Production, ſent u 


out free and looſe ; we bind and ſtreighte, 
and pin up ourſeltes in Houſes, and reduc 
r into a ſcant and little Run. 
Nature has gicen us no particular Count!) 
any more than She has given Us aiy fal 


ticular Houſe or Spot of Ground ; but et) | 


We | 


ce o- 
ly, but forbidden only to live in One, the 
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Ore of them is always made, or rather 
call'd, Such a Man's by his dwelling in, or 
mabins Uſe of them. Socrates ſaid well, 
That he was not an Athenian, or Greek, 
but a Citizen of the World. The Sea, and 
Skies, are the Boundaries of our Country, 
and no Man is an Exile, or a Stranger, 
here there is the ſame Fire, Il ater, Air, 


ond Benefit of the Caleftial Lnminaries. 


Is there a better Moon at Athens, than at 
Corinth? And yet wwe commit an Error like 
to this Suppoſetion, when being in a ſtrange 
Country, wwe look upon the Earth, the Sea, 
the Air, the Heavens, doubifully, as if they 
were not the Same, but quite different from 


Theſe we have been accuſtom'd to. 


Is Diſtance from the caſual Place of our 
Birth, a Grievance ? hat Part of the in- 
habitedʒ Earth, or of the whole Earth, can 
be ſaid to be far diſtant One from the Other, 
when Mathematicians demonſtrate, that 
the whole Earth is to be accounted as an 
indivifible Point, compar d with the Hea- 
cens? But we, like Piſmires, or Bees, 
when we are caſt out of One Ant-hill or 


Hive, are in great Anxiety, and take on, 


as if we were Strangers and undone, not 
knowing how to make and account all 
Things onr Ozon, as indeed they are. 

L 2 Do 
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Do we pretend that our Studies are int. 
rupted by our Expulſion 2 Example will te 
us, that we onght to turn the Tables of th. 
Queſtion. It ſeems to me, that the Nut: 
help'd the Ancient Writers to finiſh the; 
choiceſt and moſt approv'd Compoſitions, „ 
calling in, as it were, Baniſhment 70 he; 
Aſſiſtrice. Thucidydes, the Athenian 
wret- his Hiffory in "Thrace ; as Xenopi 
did His in he Country of Elis; Philiftn: 
in Epirus; and Timaus, the Sicilian, ; 
Athens. T heſe, and many more, after thy 
had loft their Country, did not loſe all Hip. 
nor grew dejected in their Minds, but ti 
Occaſion therenpon to exert the Vicatin | 
their Spirit, and the Dexterity of tr 
Vit, receiving their Baniſhment at fl. 
Hands of Fortune, as a Viaticum that N 
had ſent them, whereby they became t. 
nown d every where after Death, wher:: 
there is no Remaining mention d of thi: 
factious Perſons that expell'd them. 


Do we fear the Curb and rigorous Tier. 
ment of Magiſtrates Abroad ? I Complain: 
can tye of the Rudeneſs and Inſolence of ſal 
as hate Power in their Hands, They, thi 
ſtay in their Country, are no tes forced" 
ear and endureit, than they who are di, 
cen out . Nay, commonly the Former ans 

e 


FT 1 

more in Fear of falſe Informations, and the 
Violence of unjuſt Rulers, han the Latter. 
Faction and Oppreſſion may ſo far prevail, 
as to make Exile preferable to ſtaying at 
Hme. Diogenes, the Cynick, hen One 
7% him, the Sinopians had condemn'd him 
0 remoce from Pontus, And I, reply d He, 
condemn'd them to ſtay in Poux. 


Or, laſtly, it is an ignominious T hing to 
be an Exile? Nes, it is amongſt Fools, with” 
whom it is a Reproach to be poor, to be bald 
or of low Stature : But T hey, that do not 
fall into theſe Miſtakes, admire good Men, 


tho they happen to be poor, or Strangers, or 
in Exile. 


IFas Camillus znelorions, becauſe he was 
expel d Rome, zwho has got the Reputation 
of being its Second Founder ? Neither did 
Themiſtocles, by his Baniſhment, looſe any 
the Renozwn he had gain d in Greece; 
but added to it That which he acquir'd 
omon"ft the Barbarians. Neither is there 
any One fo much without all Senſe of Ile 
nor, er of ſuch an Abjett Mind, that had not 
rather be THEMISTOCLES the baniſh'd, han 
LienaTts that ſubſcrib'd his Condemnation ; 
o he Cicero, that had the ſame Fate, than 
Clodius ht expel him Rome; or be Ti— 
motheus, that abandon'd his Country, than 
Ariſtophon, that was his Accuſer. ; 

s 
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As a Well-wiſher to Learning, I hope fi 
may, without a Crime, make an Applica ] 
of One of PLuTakcn's Obſervations to WF. 

op ArTERBZURY: That if Heaven indulge 
him with Eaſe, and Health, from his om 
Power and Capacity, we may reap foms 
thing that will, in future Times, counter Þ 
ballance againſt the Diſgrace of his Bani 
ment. It is expected from him, as his Wi 
and Judgment are in their Bloom, and his 
Spirits yet unbroken : Since, if we may e 
lieve what has lately been ſaid of him, I 
Cheerfulneſs with which he indurd h 
Fate, ſhew'd him to be Superior to all π , 
 Calamities of Life; and would induce W 
y Man to believe him Innocent, had nt 
Great, /o Independent, and ſo Uncorrupt 
Majority, in both Houſes of Parlianes "3 
- declard him Gui ru. 134 
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